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ATTENTION 
No. 12 of Vol. 1, 1942, of the Agriculture Decisions contains the fol- 
lowing cumulative material: 


Citations in Decisions 
Statutes, orders, etc. 
Decisions 
Court cases 
Decisions overruled by Secretary of Agriculture 
Actions for review of Secretary’s decisions 
Disposition of actions for review of Secretary’s decisions 
Decisions cited by courts 
Commodities involved in proceedings 
Decisions and docket numbers arranged in consectuive order 
Cumulative list of decisions reported 
Cumulative Subject-Index * 
A study of the scope and nature of Agriculture Decisions—Statistical 


Index 1942 


*Cumulative Index-Digest of both the Agriculture Decisions and the court 
decisions for 1942-1943, together with texts of regulatory laws and applicable 
Regulations and Rules of Practice, including pocket supplement, are in process of 


preparation and will be published upon completion. 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under reg- 
ulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register or (for reasons of policy) decisions 
issued under one statute which expressly authorizes, but does not 
require the publication of the facts and circumstances of a violation, 
unless the Secretary in his decision has specifically ordered or directed 
such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 et seg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 et seqg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. 8S. C. 1940 ed. 
499a et seq.). These statutes are now administered by the War Food 
Administration created by Executive Order No. 9334, April 19, 1943 
(8 F. R. 5423). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions.”” They may be cited by 
giving the volume and page, for illustration, thus: 1 AD 472. It is 
unnecessary to cite the docket or decision number. 

Commencing with this issue, recent court decisions involving the 
regulatory laws administered by the Department will be included in 
this publication. 

An Index-Digest of both the Agriculture Decisions and court deci- 
sions will be found at end of each issue. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. 8. Government Printing Office, Wash- 
ington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 493) 


In re Assors Datrigs, INc., et al. AMA Doc. No. 61-7; 
In re Hamitron Dairies, Inc., et al. AMA Doc. No. 61-8; 
In re Bucks County Farms Dairy, et al. AMA Doc. No. 61-9. 
Decided November 10, 1943. 
Determination—Amendment of Order No. 61 (Philadelphia) 


Where petitioners requested that the Secretary void amendment to Order No. 61, 
and that they be exempted from complying with the amendment, it is deter- 
mined that certain allegations contained in the petition be denied as (1) the 
soundness of the Secretary’s findings and of his regulations based on them 
and embodied in the order, (2) the effect of the regulations of the Office of the 
Price Administrator fixing prices at which petitioners can sell their products, 
and (3) evidence as to handlers’ margin or resale prices are not proper mat- 
ters to be heard in a proceeding under section 8c (15) (A) of the act, and it is 
further determined that a hearing be granted petitioners as to the validity 
of the amendment which raises a question as to whether certain obligations 
imposed upon the petitioners by the order are in accordance with law. 


r. Robert W. Beatty, of Media, Pennsylvania, Mr. Bernard L. Frankel, of 
Philadelphia, Pennsylvania, Duane, Morris & Heckscher, of Philadelphia, 
Pennsylvania, and Mr. Elmer E. Harter, Jr., of Norristown, Pennsylvania, 


for petitioners. 

Decision by C. W. Kitchen, Acting Director of Food Distribution 
Administration. Approved November 10, 1943. Robert H. Shields, 
Solicitor. 

DETERMINATION 

There have been filed on behalf of the petitioners, all handlers subject 
to the order regulating the handling of milk in the Philadelphia, Penn- 
sylvania, Marketing area, petitions asking for administrative hearings 
pursuant to Section 8e (15) (A) of the Agricultural Marketing Agree- 
ment Act of 1937. 

The petitioners, in their petitions, request that the Secretary find and 
declare unlawful, unauthorized, and void the amendment to the order 
regulating the handling of milk in the Philadelphia, Pennsylvania, 
marketing area, which became effective on April 12, 1948, and which 
provided for an increase in the price of Class I milk from $3.70 per 
hundredweight to $4.05 per hundredweight and that the Secretary 
modify said provision in accordance with law and that the petitioners 
be exempted from complying with the amendment. 

The complaints of the petitioners and their request for relief are 
based upon the following allegations: 


(a) The amendment to the order is contrary to' the Presidential 
Order issued April 8, 1943. 

(b) The effective date of the order is improper because it is not 
in accordance with the Rules of Practice and Procedure Gov= 
erning Proceedings to Formulate Marketing Agreements and 
Marketing Orders (7 CFR 900.1-900.17; 7 F.R. 3350; 8 F.R. 
2813). 

553 
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(c) The findings issued at the time the order was amended are not 
based on proper inferences from the “record or law” applicable 
to the situation at the present time. 

(d) The amended order will not tend to effectuate the declared 
policies of the act. 

There is no evidence in the record on which to base the deter- 
mination that three-fourths of the producers have approved 
the amendment. 

Resale prices were not considered at the time the order was 
amended. : 

The increase in the price of Class I milk was based upon im- 
proper evidence. 
The Secretary has made no findings specifically outlining that 
the increase in the price of Class I milk conforms with and 
effectuates national policy and objectives as declared and pre- 
scribed by Congress in the Agricultural Marketing Agreement 
Act of 1937. 

The amendment is illegal and void in that it does not tend to 
effectuate the policy of Congress as set forth in the Agricul- 
tural Marketing Agreement Act of 1937. 

The amendment is improper because the “pricing officer” was 
not an officer who took part in and issued the amendment. 
The amendment is confiscatory because “no milk distributor 
can pay this price and operate without a financial loss.” 
The amendment is unreasonable and fictitious and will result 
in a breakdown of the milk distributing system. 

There is no way available for. the petitioners to obtain an in- 
crease in the resale price of milk. 


In issuing the order amending the order regulating the handling of 
milk in the Philadelphia, Pennsylvania, marketing area, the Secretary 
made the following findings and determinations: 

“$961.00 Findings and determinations. (a) Findings. Pursuant to 
the act and rules of practice and procedure governing the formulation 
of marketing agreements and marketing orders (7 CFR 900.1-900.17; 
7 F.R. 3350, 8 F.R. 2813), a public hearing was held upon certain pro- 
posed amendments to the tentatively approved marketing agreement, 
as amended, and to the order, as amended, regulating the handling of 
milk in the Philadelphia, Pennsylvania, marketing area. Upon the 
basis of evidence introduced at such hearing and the record thereof, it 
is hereby found that: 


“(1) The aforesaid order, as amended, and all of the terms and 
conditions of said order, as amended, will tend to effectuate 
the declared policy of the act; and 

“(2) The prices calculated to give milk produced for sale in the 
Philadelphia, Pennsylvania, marketing area a purchasing 
power equivalent to the purchasing power of such milk as 
determined pursuant to sections 2 and 8 (e) of the act are 
not reasonable in view of the price of feeds, available sup- 
plies of feeds, and other economic conditions which affect 
marketing supplies of and demand for such milk, and the 
minimum prices set forth in the aforesaid order, as hereby 
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amended, regulate the handling of milk in the same manner 
as and is applicable only to persons in their respective classes 
of commercial and industrial activitywspecified in the afore- 
said tentatively approved marketing agreement, as amended, 
upon which a hearing has been held. 

“The foregoing findings are supplementary and in addition to 
the findings made in connection with the issuance of the 
aforesaid order and all of said previous findings are hereby 
ratified and affirmed except insofar as such findings may be in 
conflict with the findings herein set forth. 


“(b) Determinations. It is hereby determined that handlers of at 
least 50 percent of the volume of milk covered by said order, as hereby 
amended, which is marketed within the Philadelphia, Pennsylvania, 
marketing area refused or failed to sign the tentatively approved 
marketing agreement, as amended, regulating the handling of milk in 
the Philadelphia, Pennsylvania, marketing area; and it is further 
determined that: 


“(1) The refusai or failure of such handlers to sign such tenta- 
tively approved marketing agreement, as hereby amended, 
tends to prevent the effectuation of the declared policy of the 
act; 

. ‘“(2) The issuance of this amendment to the order is the only prac- 
tical means pursuant to the declared policy of the act of 
advancing the interest of producers of milk which is produced 
for sale in the Philadelphia, Pennsylvania, marketing area; 

“(3) The month of March 1943 is the representative period for 
ascertaining the producers who have been engaged in the 
production for market of milk in the aforesaid order, as 
hereby amended; and 

“(4) The issuance of this order is approved or favored by at least 
three-fourths of the producers who, during the determined 
representative period, were engaged in the production for 
market of milk covered in the aforesaid order, as hereby 
amended.” 


As is indicated above, in paragraphs (c) (d) (e) (g) (h) (i) and (j) 
the petitions attack the soundness of the regulation provided by the 
order and the findings of the Secretary which are embodied in the order 
and upon which the regulation is based. The permissibility of raising 
such questions in proceedings under section 8c (15) (A) of the act, was 
decided by the Secretary in his decision in the matter of the petition 
of Mutual Orange Distributors, et al., (1 A.D. 207). In that case the 
Secretary said: 


“The act provides for two distinct types of proceedings in connection 
with the issuance and execution of a marketing order. The first type is 
that which, under the act, must occur before the issuance of and serve 
as a foundation for the regulatory order. This proceeding must be ac- 
companied by due notice of an opportunity for hearing upon a pro- 
posed order. It is directed toward no particular individual, but rather 
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toward all persons who would be affected by the proposed order, and 
it eventuates in regulations of general applicability with the force and 
effect of law. This adthinistrative proceeding, by which an opportunity 
is afforded to convey to the Secretary the information requisite to 
intelligent regulation, has been properly described as essentially legis- 
lative in character. 

“The other proceeding for which the act provides is one, such as this, 
which may be instituted by a particular person affected by an order. 
It can begin only after the completion of the ‘legislative’ process de- 
scribed above (that is, after an order has been issued) and it is directed 
as the language of the act suggests, toward the effects of an order upon 
a particular individual, rather than toward the formulation of a general 
regulation. In contrast to the process which must occur before the is- 
suance of an order, this proceeding is judicial and adversary in char- 
acter, with the Secretary acting in the role of judge rather than admin- 
istrator, and further, it is in the nature of a review proceeding, with the 
Secretary instead of a court reviewing for legal deficiencies. The pur- 
pose of the proceeding is to determine whether an order is ‘in accordance 
with law’ not in the abstract but with respect to a particular handler 
and his actual] situation under the order.” 


The petitioners, in order to attack soundness of the regulation pro- 
vided by the order and the validity of the findings of the Secretary 
upon which the regulation is based, as they seek to do in paragraphs 


(c) (d) (e) (g) (h) (i) and (j), would have to present for the Secre- 
tary’s consideration and decision general evidence of the kind which 
had been or could have been presented in the quasi-legislative proceed- 
ing requisite to the issuance of the amendment to the order. “To hold 
that the quasi-judicial process for which section 8c (15) (A) of the act 
provides may be used for such a purpose would be not only to subvert 
the apparent purpose of that process and to offer a means of prolonging 
in another guise, the quasi-legislative process, but also to undermine 
the congressional intention which is fairly evident from the presence in 
the act of provisions for proceedings of both types. Such a holding 
would: violate familiar rules which require that the act be construed to 
make all of its provisions harmonious and effective.” (In re Mutual 
Orange Distributors, et al., supra.) 

It is therefore determined that the soundness of the regulation and 
of the Secretary’s related findings are matters beyond the competence 
of proceedings under section 8c (15) (A) of the act. It is therefore 
further determined that the allegations contained in paragraphs (c) (d) 
(e) (g) (h) (i) and (j) are not proper allegations on which a hearing 
can be held. 

The petitioners further-allege in paragraphs (a) (f) (k) (1) and (m) 
that the amendments to the order will have a confiscatory effect and 
are therefore illegal and void. The petitioners base their allegations on 
the fact that the Presidential Order dated April 8, 1943, and the regula- 
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tions of the Office of Price Administration, prevent them from raising 
resale prices in order to absorb the increased costs. 

The order does not fix the prices at which the petitioner can sell its 
products. That field is occupied by another regulatory body. The 
petitioner fails to show whether the remedy for the alleged confisca- 
tion is a lower price to producers under the order or the granting of 
higher resale prices by the regulatory authority fixing such prices. (In 
re Wawa Dairy Farms, Inc., 2 A. D. 105.) 

In order to obtain relief from the regulations of other governmental 
agencies the petitioners must appeal to those agencies. The Secretary 
has no jurisdiction over maximum price regulations and cannot hear 
complaints of any alleged confiscation because of their imposition. In 
hearings under section 8c (18) of the act, evidence as to handlers’ 
margins may be received only insofar as such margins may be con- 
sidered a factor bearing on marketing supply of and demand for milk; 
other evidence as to handlers’ margins or resale prices is not pertinent 
to the determination of appropriate prices to prodicers. In any event, 
evidence as to handler’s margins could not be received in proceedings 
under section 8c (15) of the act. 

It is therefore determined that the allegations contained in para- 
graphs (a) (f) (k) (1) and (m) are not proper matters to be heard in 
proceedings under section 8c (15) (A) of the act, and a hearing on 
those allegations is therefore denied. : 

In paragraph (b) above, the petitioners have alleged that the amend- 
ment was not issued in accordance with the rules of practice and pro- 
cedure governing proceedings to formulate marketing agreements. and 
marketing orders, in that 3 full days did not elapse between the date 
the amendment was filed with the Federal Register and the effective 
date of the amendment. It is found that the portion of the petitions 
which alleges that the amendment to the order was not issued in ac- 
cordance with the rules of practice and procedure governing proceed- 
ings to formulate marketing agreements and marketing orders, in that 
3 full days did not elapse between the date the amendment was filed 
with the Federal Register and the effective date of the amendment, 
complies in form and content with the act and with the applicable 
general regulations issued thereunder and is filed in good faith and not 
for purposes of delay. 

It is therefore determined that the portion of the petition which 
alleges that the amendment to the order was not issued in accordance 
with the applicable rules of practice raises a question as to whether 
certain obligations imposed upon the petitioner pursuant to the pro- 
visions of the order regulating the handling of milk in the Philadelphia 
marketing area are in accordance with law.* 


* Hearing under section 8c (15) (A) graated on this point.—Ed. 
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(A. D. 494) 


In re Oappn Datry Company. AMA Doc. No. 41-15. Decided November 30, 
1943. 
Classification and Accounting for Class I Milk—Butterfat Test 


Where market administrator was not satisfied with petitioner’s monthly reports 
as to butterfat content of milk and milk products distributed and had butter- 
fat tests made by technicians employed in his office, which tests showed a 
lower butterfat content for practically every month reported by petitioner, 
thus requiring under section 941.4 (d) of the order the classification and ac- 
counting for more milk as Class I than the amount reported, and market 
administrator accordingly billed the cooperative association, from whom 
petitioner had purchased the milk and notified the petitioner of the additional 
amounts of money due, it is held that the petitioner—the purchasing handler 
—shall pay to the cooperative association the difference in value of such milk 
as verified by the market administrator and as reported by the handler pur- 
suant to section 941.3 (a) (1) of the order, subject to modification that may 
be necessary as a result of recomputation and tests made on petitioner’s plant 
for month involved. 


Mr. J. H. Silver, of Chicago, Illinois, for petitioner. Messrs. G. O. Hyde and 
Jesse L. Cook forgFood Distribution Administration. Mr. Glen J. Gifford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

On September 12, 1942, Ogden Dairy Company, the petitioner, filed 
a petition under section 8c(15) (A) of the Agricultural Adjustment Act 
(1933), as amended and as reenacted and amended by the Agricultural 
Marketing Agreement Act of 1987 (7 U.S.C. 1940 ed. 601 et seq.). 

The petitioner is a handler subject to Order No. 41 ( 7 CFR, 1940 
Supp., 941.0 et seq.), regulating the handling of milk in the Chicago, 
Illinois, Milk Marketing Area, issued by the Secretary under the act, 
and the petitioner complains of certain actions by the market adminis- 
trator, the officer who administers the order. 

The controversy concerns the months July, 1940 to March, 1942, 
inclusive. Under section 941.4(d) of the order, handlers are required 
to account each month for their receipts and disposition of milk on a 
butterfat as well as a weight basis, that is, for the number of pounds 
of butterfat, as well as the number of pounds of milk, received. Any 
butterfat received from producers not accounted for as having been dis- 
posed of as Class I, II, III or IV milk is required to be classified and 
accounted for as Class I milk (on the basis of 3.5 percent butterfat 
content), except that a maximum of 2 percent of the total receipts of 
butterfat from producers is permitted to be accounted for in Class IV 

“plant shrinkage.” In the administration of the order, the unac- 
counted for butterfat in excess of 2 percent is called “excess shrinkage.” 


1 Prior to July 1, 1940, Order No. 41 did not anny require that unaccounted for butterfat 
in excess of 2 percent be accounted for as used in Class I milk. The order was amen ded, effective 
July 1, 1940, in order to provide a — detailed method of classification and accounting for 
milk and butterfat received from producers, since some handlers standardized milk, that is, they 
added skim milk or cream to milk as received from producers. 
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The market administrator was not satisfied with Ogden’s monthly 
reports as to the butterfat content of the milk and milk products dis- 
tributed and had butterfat tests made by the technicians employed in 
his office. These tests showed a lower butterfat content for practically 
every month than that reported by Ogden, thus requiring under section 
941.4(d) the classification and accounting for more milk as Class I than 
the amount reported. The market administrator accordingly billed the 
Pure Milk Association, a cooperative association, from whom Ogden 
had purchased the milk and notified Ogden of the additional amounts 
of money due. Section 941.4(c) (2) of the order provides that “. . . if 
verification by the market administrator discloses a higher utilization 
than that reported pursuant to Sec. 941.3 (a) (1) for milk purchased 
by a handler from a cooperative association, the market administrator 
shall notify the purchasing handler and such handler shall pay to such 
cooperative association, within 5 days after notification by the market 
administrator, the difference in value of such milk as verified by the 
market administrator and as reported by such handler pursuant to 
Sec. 941.3 (a) (1).” 

A hearing upon the petition was held before a presiding officer in 
Chicago, Illinois on March 26, March 31, April 26 and April 27, 1943. 
The petitioner and the Food Distribution Administration were repre- 
sented by counsel. There are 364 pages in the transcript of the hearing 
and a number of exhibits. Both parties filed-briefs. The presiding 
officer issued a report on August 11, 1943, recommending that the relief 
requested by Ogden be denied. Ogden filed exceptions to the report and 
oral argument before Thomas J. Flavin, Assistant to the War Food 
Administrator, was held on October 7, 1943. 

Witnesses for Ogden at the hearing were Edward G. Ebbesen, ‘opera- 
tor and superintendent of Ogden’s plant, and Roger Sharkey, an em- 
ployee who did practically all the sampling and testing for Ogden of 
its milk and milk products. 

According to the evidence for Ogden, it received most of its milk 
from Kankakee Pure Milk Company, Kankakee, Illinois, Lyons Milk 
Products, Lyons, Wisconsin, and Kenosha Milk Producers Association, 
Kenosha, Wisconsin. The milk was shipped daily to Ogden in tank 
trucks. The milk was tested for butterfat by the shipper and a sample 
accompanied the shipment. When received, the milk was dumped into 
one of Ogden’s four storage tanks, a sample taken and a test made to 
see if the milk checked with the sample accompanying the shipment. 
The butterfat content varied from day to day and the milk from Kan- 
kakee uniformly tested higher than the milk from other sources. The 
milk from each source was kept in a separate tank and, except for 
shutdowns, one tank was processed and bottled before the processing 
and bottling of milk in another tank was commenced. Except for 
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slight intermixture of the milk in two tanks due to the troughs under 
the coolers and the bowls on the filling machines, there was no mixing 
of the milk in one tank with the milk in another tank. 

Regular milk constitutes the bulk of Ogden’s business and it is in 
connection with this milk that the greatest discrepancy occurs between 
Ogden’s claimed disposition of butterfat and the disposition found by 
the market administrator. The hearing was concerned almost entirely 
with regular milk. 

Ebbesen and Sharkey testified that, in connection with regular milk, 
a sample was taken, as the bottles were filled, and a butterfat test was 
made for about each thousand gallons of milk processed and bottled— 
a daily average of somewhere around ten tests, although the number 
of tests a day varied according to the volume of milk processed. 
Homogenized milk was reported by Ogden as of the same: average 
butterfat content as its regular milk for the months July, 1940 through 
August, 1941. Ebbesen testified that the butterfat figure for homo- 
genized was arrived at “.. . by part of the average of the tests made 
on the balance of the milk .. .” He admitted, however, that homo- 
genized milk would be part of the lower testing milk. In connection 
with the other milk products involved, a sample of each: batch was 
obtained either from the vat or when bottled. Some of the products, 
such as sour cream, were not sold daily and samples were taken and 
tests run only for the days the product was handled. 

Ogden sold its milk to vendors either at its main plant, 4341-4343 
Ogden Avenue, where the processing and bottling were done, or at its 
distribution stations, 5816 South Elizabeth Street, on the south side of 
Chicago, and 4224 Diversey Avenue, on the north side of Chicago. 
Ebbesen claimed that Ogden was putting out a higher butterfat con- 
tent milk, approximately 4 percent, for distribution in the north and 
south sides of Chicago than the milk distributed from its main plant. 
Ebbesen stated that this distribution constituted 41.29 to 46.79 percent 
of Ogden’s business. The milk from Kankakee was said to have been 
used for this purpose with cream sometimes added or skim withdrawn 
in order to arrive at 4 percent milk. This practice was said to have 
stopped in April, 1941. For this and other reasons, Ogden claimed 
that the procedure of taking frequent or “timely” samples was neces- 
sary in order to arrive at an accurate estimate of the butterfat in the 
milk handled. 

Sharkey testified that he usually ran the tests on a group of samples 
at one time. During the period July, 1940-April, 1941, the results of 
each test of regular milk would be written on scraps of paper, on 
Sharkey’s cuff, or on the porcelain door of the refrigerator. At the 
end of the day, or on the next day, these tests would be averaged by 
Sharkey or by Ebbesen and the daily average test recorded. For the 
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other milk products handled during this period, Sharkey might rely 
upon his memory as to the results of the test. The daily average 
butterfat test of the regular milk and the tests of the other products 
would then be entered in Ogden’s records. Exhibit 1 was introduced 
by Ogden containing the data for this period. For the period May, 1941- 
August, 1941, Exhibit 2 was introduced by Ogden containing the claimed 
results of individual tests on regular milk as well as daily average 
butterfat tests. The results of the individual tests were at first recorded 
on scraps of paper before being entered in Ogden’s records. Exhibit 
3, covering the months September, 1941-March, 1942, was introduced 
by Ogden, containing the results of numerous daily tests by technicians 
of the market administrator’s office, together with additional tests made 
by petitioner’s employees. For these months the differences between 
Ogden’s figures and the market administrator’s figures are minor com- 
pared to the differences for the other two periods, July, 1940-April, 
1941, and May, 1941-August, 1941, covered by Exhibits 1 and 2. Al- 
though the record is not entirely clear, it seems that Ogden accepted the 
results of the tests made by the market administrator’s technicians but 
made additional tests which raised the monthly averages. 

Ogden also introduced in evidence the results of tests made for it 
by the Suburban Laboratory during the months September, 1940- 
March, 1942. The tests were made of one or two samples a day for 
from six to eight days a month. The record does not show that these 
were random samples although Ogden referred to them throughout the 
proceedings as “spot checks.” The monthly averages of these tests 
show a higher butterfat content for Ogden’s milk than the figures 
computed by the market administrator. Of the 82 tests for the months 
September, 1940 through March, 1941, 8 out of 82 samples tested 4 
percent or better, and only 12 samples tested as high as 3.9 percent—a 
situation which does not seem entirely consistent with the percentage 
of business done on the north and south sides of Chicago and Ebbesen’s 
claim that during this time Ogden was attempting to put out 4 percent 
milk for these areas. It is interesting, too, to note that the tests on 
several days during the months May, June, July and August, 1941, 
were higher than any one of the numerous tests claimed to have been 
made on those days by Ogden, the results of which are contained in 
Exhibit 2. 

In support of the market administrator’s position, G: E. Dickson ex- 
plained the meaning of Exhibit 7, introduced on behalf of the Food 
Distribution Administration, which consists of a compilation of the re- 
sults of butterfat tests by the market administrator’s office of Ogden’s 
milk and milk products for the entire period covered by the petition. 
He explained that in the early part of the period the samples used in 
the tests were obtained from vendors as soon as the milk came out of 
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Ogden’s plant on conveyors. In some instances, the man who picked 
up the samples obtained them from Ogden’s refrigerator. In the spring 
of 1941, as a result of protests from Ogden that the market admin- 
istrator’s office was not obtaining representative samples, a technician 
from the market administrator’s office was sent to the Ogden plant and 
conducted tests nearly every day during the month of July, 1941. 
Mr. Dickson explained that this was done in order to cooperate with 
Ogden. After July, 1941, the market administrator’s office resumed 
taking samples two or three times a week until August 16, after which 
additional samples were taken on the days that the market admin- 
istrator’s office sent a man to the plant. Starting September 1, 1941, 
the market administrator’s office made tests in Ogden’s plant on a 
pumber of days during the month. In September, 1941, these tests 
were made on thirteen days during the month and an average of from 
7 to 12 tests were made daily. 

‘For January, February and March, 1942, the number of days on 
which tests were made at Ogden’s plant increased, tests being made in 
March on twenty-six days with an average of 7 tests a day. Mr. 
Dickson testified that in his experience with respect to other handlers 
there is practically no difference between the monthly average obtained 
by the market administrator’s office through taking random samples 
and the results of daily sampling and testing by the handlers. 

He testified that a system of spot checking will include high tests 
as well as low tests, and that in the course of a group of samples an 
average will be obtained which will be very little different from the 
average of continuous plant tests. With respect to the charge that the 
market administrator’s office had come around to the policy of taking 
a number of daily samples at the handler’s plant, Mr. Dickson said 
that he preferred to lean over backward to convince a plant operator 
of the accuracy of the market administrator’s determinations. He ad- 
mitted that a random sample taken on one day might not give a true 
picture of the butterfat content of the products disposed of by the 
handler for that particular day but that over a period of time, the 
sampling would result in a reliable average for the period. 

An exhibit was introduced showing tests of Ogden’s milk made by 
the Chicago Board of Health. The exhibit showed also the location 
at. which the milk was obtained, some of the milk having been obtained 
at Ogden’s main plant and some from the vendors who distributed 
Ogden’s milk. The tests of the samples obtained on the north and 
south sides of Chicago do not show any appreciably greater butterfat 
content for that milk as compared with other milk and, in general, the 
butterfat. content was found to be below the 4 percent figure claimed 
by Ogden as the butterfat content arrived at for these areas, and ap- 
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proximately the same as the butterfat content of the milk distributed 
directly from the main plant. 

David F. Russell, a milk technician for the market administrator, 
testified that he picked up samples for testing by the market admin- 
istrator’s office, that Ogden’s products to be loaded on trucks had to 
pass through the refrigerator, that he took samples of the milk that 
was being loaded to go to the north and south sides of Chicago, and 
that there didn’t seem to be any difference between the samples of the 
milk going to these special areas and other milk. He also testified that 
he was at Ogden’s main plant for a full day on four different occasions 
in September, 1940, for the purpose of observing a full day’s operation. 
He said that he made tests on these days. He said also that he did not 
observe any employee of Ogden taking samples and making tests and 
that, if such sampling and testing had been done, he would have noticed 
it. He did notice spillage of cream. 

While Ogden somewhat faintly contended that as a “second handler” 
it was not liable for the sums involved, it seems clear from Ogden’s 
petition and from the hearing that the milk involved was purchased 
from the Pure Milk Association, a cooperative association. 

The proceedings present two questions—(1) Was the market admin- 
istrator compelled to accept Ogden’s reports as correct, and (2) if 


not, were the market administrator’s methods of determining butterfat 
utilization and disposition valid? 


FINDINGS OF FACT 


1. The petitioner is a corporation organized and existing under the 
laws of the State of Illinois, with its principal place of business at 4341- 
4343 Ogden Avenue, Chicago, Illinois, and distribution branches at 5816 
South Elizabeth Street and 4224 Diversey Avenue, Chicago, Illinois. 
At all times pertinent here, the petitioner was a handler subject to 
Order No. 41, regulating the handling of milk in the Chicago, Illinois, 
marketing area. 

2. For the period July, 1940-March, 1942, the handler’s reports, 
filed monthly by the petitioner as required by the order, contained re- 
ported dispositions of butterfat in milk and milk products by the peti- 
tioner. Under the order the market administrator was required to 
verify the information contained in the reports. 

3. When employees of the market administrator sought to verify the 
reported butterfat content of the milk and milk products handled by 
the petitioner for each month of the period July, 1940-April, 1941, it 
was learned that the monthly average butterfat content for milk and 
milk products of each kind reported was based upon a daily figure of 
. butterfat tests carried in the petitioner’s records. The results of each 
test from which the recorded figure was obtained were not available 
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for examination by employees of the market administrator because 
such results had been written on scraps of paper, on the refrigerator 
door, or the shirt cuff of the petitioner’s employee who made the tests. 
Charles C. Hemple, field auditor for the market administrator, who 
sought several times to obtain the detail supporting the monthly aver- 
age butterfat tests reported, was shown the sheets of paper, copies of 
which constitute Exhibit 1, and was told by Mr. Ebbesen, operator and 
superintendent of petitioner’s plant, that the daily test recorded was a 
preponderance of the tests. In other words, that if there were two 3.6 
tests and one 3.7 test, 3.6 would appear as the daily test. For the 
months of May, June, July and August, 1941, the results of the tests 
made each day by Ogden were written on slips of paper, then tran- 
scribed to Ogden’s records and the slips of paper were, for the most 
part, lost or destroyed. 

4. Random sampling (that is, sampling without the presence of any 
selective factor), of Ogden’s milk and milk products by employees of 
the market administrator for each month during the period July, 
1940-May, 1941, disclosed average butterfat figures less than those 
reported by Ogden. The samples were obtained from vendors adjacent 
to Ogden’s plant or were obtained from Ogden’s refrigerator through 
which the milk and milk products passed before being loaded on the 
trucks. The samples included samples of milk going to the north and 
south sides of Chicago. In many of these months, the monthly aver- 
age butterfat content reported by Ogden for its regular milk was higher 
than the highest testing sample collected by the market administrator. 
During these months, the market administrator took from 7 to 24 
samples a month of regular milk. 

5. At Ogden’s request, the market administrator in June, 1941 com- 
menced extensive sampling of Ogden’s products. For the months of 
June, July and August, 1941, some of the samples were obtained at 
Ogden’s main plant and some from Ogden’s vendors. For the month 
of September, 1941 and continuing through March, 1942, all samples 
were collected from the filler line at Ogden’s plant as the bottles were 
filled. For each month, July, 1940 through March, 1942, except one 
month, the market administrator found a lower butterfat content for 
milk and milk products then that reported by Ogden. For the months 
that the market administrator’s technicians were testing milk at Ogden’s 
plant, Ogden accepted the tests of these technicians, but took addi- 
tional samples and made additional tests both on the days the market 
administrator’s technicians tested and also on other days when these 
technicians were not testing at the plant. 

6. Ogden’s claim that it was putting out milk approximating 4 per- 
cent butterfat content for distribution on the north and south sides of 
Chicago for September, 1940 to some time in April, 1941, is not sup- 
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ported by any records which Ogden maintained. The claim is incon- 
sistent with the sampling and testing done by the market administrator 
and the Chicago Board of Health, and is not substantiated by the test- 
ing done for Ogden by Suburban Laboratory. 

7. While there is some variability in the butterfat content of the 
milk and milk products disposed of by Ogden, the variability is of 
somewhat limited range. In July, 1940, when the market administra- 
tor’s office tested 375 samples of regular milk on 27 days, the range of 
the daily averages was 3.4667 to 3.8786 with only one daily average 
below 3.5 and only one as high as 3.8. The remaining 25 daily averages 
were in the 3.5, 3.6, and 3.7 groups. Tests of samples both by the 
market administrator and the Chicago Board of Health indicate a com- 
parable range of variability in the individual units with very few in- 
stances of regular milk testing above 3.8: 

8. The milk involved was purchased from the Pure Milk Association, 
a cooperative association. 

CONCLUSIONS 

Ogden claims first that its reports should have been accepted by the 
market administrator. Section 941.3(b) of the order requires the 
market administrator to “verify” handlers’ reports by audit of han- 
dler’s records. To “verify” means to establish the truth of, or to con- 
firm. It seems obvious that in the absence of supporting records, and 
in view of the results of the sampling by the market administrator, 
Ogden’s reported butterfat utilization should not have been accepted. 
When the market administrator cooperated with Ogden by assigning 
technicians to Ogden’s plant where a number of tests a day were made 
for many days in the month, the sampling was extensive and repre- 
sentative. The market administrator was not required to consider 
other tests claimed to have been made after the market administrator’s 
technician had gone home for the day, or made upon days when the 
market administrator’s technician was not testing at the plant. 

Ogden next seems to argue that if it is assumed that its reports could 
not be verified, it still could not be assessed for the amounts of money 
involved because the methods by which the market administrator 
arrived at his butterfat computations were not valid. To put Ogden’s 
argument in statistical language, it insists that the sampling was not 
representative. There is no quarrel as to the accuracy of the tests of 
the samples. F 

Section 941.4(d) (3) of the order provides for the calculation of the 
butterfat in milk and milk products by means of the “average butterfat 
test” for the month. Obviously, this average butterfat test cannot be 
the arithmetic mean of the butterfat tests for each individual bottle of 
milk and each unit of milk products distributed. As a practical matter, 
the average must be an average obtained by sampling. 
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Ogden insists that its method, what it calls “timely” sampling, is 
the correct method to use. We are not persuaded that, as a general 
rule, a cross section of the butterfat content must be obtained for 
each day’s operations in order to arrive accurately at a monthly aver- 
age, especially when the range of variability is not great. The range 
of Ogden’s regular milk appears to be somewhere around 5 to 7 points 
with very rare instances of any greater spread. Generally speaking, 
random sampling, no selective factor being present, should give as 
true a monthly average as daily plant sampling and testing. The rec- 
ord shows this to be the case with other handlers subject to the order. 
Especially would this seem to be a valid conclusion in this proceeding 
where it appears that Ogden would not take a sample for the first fifty 
cases of milk bottled from a tank, or after a stop in processing, because 
the test might run a little low.” 

Ogden has not proven the random sampling method to result in un- 
representative sampling of its monthly distribution. The most it has 
shown is that its products varied somewhat in butterfat content. The 
sampling and testing by the Chicago Board of Health was done merely 
to check compliance with minimum butterfat content requirements and 
the samples were considerably less in number than those collected by 
the market administrator. The sampling done for Ogden by Suburban 
Laboratory is not shown to be random and representative. In fact, 
the tests in some instances are higher than any of a number of tests 
claimed to have been made by Ogden for the same day.® 

Two other matters should receive comment. The attorney for the 
Food Distribution Administration indicated that there was no contro- 
versy as to the quantity—the volume—of milk and milk products shown 
on Ogden’s sales reports to the market administrator.* Whatever the ex- 
planation of this stipulation, “excess shrinkage” must be reported 
and accounted for as provided in section 941.4(d) of the order. 

The second matter is that the total amount of $11,463.76, set out in 
Exhibit 21 as the sum due from Ogden, is subject to whatever modifica- 
tion may be necessary as a result of recomputations for September, 
1940, including the results of tests made at Ogden’s plant by David 
F. Russell in that month. This was conceded at the hearing by the at- 
torney for the Food Distribution Administration. 


ORDER 
In view of the foregoing, the relief requested by the petitioner is 
denied and the petition is dismissed. 
Copies of this document shall be served upon the parties by regis- 
tered mail or in person. 
2 Transcript of hearing, pp. 207, 


® Compare Exhibit 6 with Emit * for the months of May, June, July and August, 1941. 
* Transcript of hearing, p. 





MIDWEST FARMERS, INC. 


© (A. D. 495) 
In re Mipwest Farmers, Inc. P&S Doc. No. 1473. Decided November 16, 1943. 


Extension of Effective Date of Order 


Respondent’s request that effective date of order of July 28, 1943*, and of Supple- 
mental Order of October 20, 1943**, suspending its registration, be postponed 
for a period of 15 days from November 19, 1943, granted to enable respondent 
to present the matter to the courts in manner ‘provided by act. 


Mr. Jerome Hoffman, of St. Paul, Minnesota, for respondent. Mr. J. O. Parker, 
for Food Distribution Administration. Mr. Golden N. Dagger, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminstrator 


SUPPLEMENTAL ORDER 

By an order issued on July 28, 1943 (2 AD 268), the registration of 
the respondent, Midwest Farmers, Inc., of South St. Paul, Minnesota, 
under the Packers and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 
et seq.), was suspended for a year. According to a supplemental order 
issued on October 20, 1943 (2 AD 489), the July 28 order was to be- 
come effective on November 19, 1943. Respondent has advised by 
telephone that it desires to present the matter to the courts in the 
manner provided by the act but that, through no fault of the respond- 
ent, a proper court cannot be convened by November 19. Accordingly, 


it requests that the effective date of the suspension order be postponed 


for 15 days. 
The request is granted, and the effective due of the July 28 order is 


postponed to December 4, 1943. 


(A. D. 496) 
In re James T. Crospy & Sons. P&S Doc. No. 1468. Decided November 16, 1943. 


Extension of Effective Date of Order 
Same as Jn re Midwest Farmers, Inc., 2 AD 567, ante. 


Kelly and Levander, of South St. Paul, Minnesota, for respondents. Mr. J. O. 
Parker for Food Distribution Administration. Mr. Golden N. Dagger, Ex- 
aminer. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


SUPPLEMENTAL ORDER 
By an order issued on Julv 28, 1943 (2 AD 228), the registration of 
the respondents, James ‘I’. Crosby & Sons, pariners, of South St. Paul, 
Minnesota, under the Packers and Stockyards Act, 1921 (7 U.S.C. 1940 
ed. 181 et seq.) was suspended for a year. According to a supplemental 
order issued on October 20, 1943 (2 AD 487), the July 28 order was to 
become effective on November 19, 1943. Respondents have advised by 


~*2 AD 268.—Ed. 
**2 AD 489.—Ed. 
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telephone that they desire to present the matter to the courts ia the 
manner provided by the act but that, through no fault of theirs, a 
proper court cannot be convened by November 19. Accordingly, they 
request that the effective date of the suspension order be posponed for 
15 days. 

The request is granted, and the effective date of the July 28 order is 
postponed to December 4, 1943. 


(A. D. 497) 


In re Sonpra Marorznik, doing business as Franklin Avenue Live Poultry 
Market. P&S Doc. No. 1508. Decided November 25, 1943. 
Denial of Application for License 


Where application for license to engage in business of buying and selling live 
oultry was made by the applicant for the benefit of another whose license 
ee been. revoked for failure to pay for his purchases of poultry and who 
still has not paid for those purchases, and because his business of selling and 
buying live poultry was conducted without a license within two years prior 
= = filing of the application, it is concluded that the application should be 
enied. 


Mr. John J. Curry for Food Distribution Administration. Mr. Raymond L. Dill- 
man and Mr. John J. Murray, Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


ORDER DENYING APPLICATION FOR LICENSE 


This is a proceeding in connection with an application for a license 
to engage in the business of buying and selling live poultry at New 
York, New York, filed under the provisions of Title V of the Packers 
end Stockyards Act, 1921, as amended (7 U.S.C. 1940 ed. 181 et seq.). 

It was alleged in the order to show cause and notice of hearing that 

the applicant is the wife of Meyer Marotznik and that the application 
was not made for the benefit of the applicant but for the benefit of 
Meyer Marotznik, whose license as a live poultry dealer was revoked 
by order of the Assistant to the Secretary of Agriculture on August 7, 
1942 (1 AD 533). It was also alleged that the applicant, within two 
years prior to the filing of application, engaged in the business of buy- 
ing and selling live poultry without a proper license. 
’ A hearing was held at New York, New York, on January 16, 1943. 
Meyer Marotznik appeared on behalf of the applicant. J. J. Curry, 
Esq., appeared for the government. At the hearing, the examiner took 
official notice of the designation of the city of New York as a city within 
the provisions of the act, the application for license filed July 18, 1942, 
and previous orders of the Assistant to the Secretary of Agriculture 
(2 AD 7; id. at 5; id. at 6). 

On August 16, 1943, John J. Murray, Esq., who was designated as 
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examiner in the matter to succeed R. L. Dillman, Esq., filed an ex- 
aminer’s report: which was served upon the applicant on October 8, 
1943. No exceptions to the examiner’s report were filed. 


FINDINGS OF FACT 


1. New York, New York, is a city, market, and place duly desig- 
nated by the Acting Secretary of Agriculture, as a city subject to the 
provisions of Title V of the act. 

2. Sondra Marotznik, doing business as Franklin Avenue Live Poultry 
Market, filed an application on July 18, 1942, for a license to engage in 
the business of buying, selling, and handling live poultry at New York, 
New York. 

3. The business for which the application was filed is actively man- 
aged and operated by the applicant’s husband, Meyer Marotznik, who 
also furnished the purchase money. Applicant’s connection with said 
business is nominal. 

4. The application, while in form, for a license to Sondra Marotznik, 
is in truth and in fact for the benefit of Meyer Marotznik. 

5. The license of Meyer Marotznik, doing business as M & M Poul- 
try Company, was revoked because of his failure to pay for live poultry 
purchased during February 1942, and his failure to maintain a satis- 
factory financial condition. 

6. Meyer Marotznik has not paid for poultry purchases which were 
involved. in the proceeding resulting in revocation of his license. 

7. The business operated as the Franklin Avenue Live Poultry 
Market, for which the application was made, bought and sold live 
poultry during June and July 1942, without a license contrary to the 
provisions of section 502(a) of the act. 


CONCLUSIONS 


Although made in the name of another, the application is for a license 
to Meyer Marotznik whose license has been revoked for failure to pay 
for his purchases of poultry and who still has not paid for those pur- 
chases. The business operated as the Franklin Avenue Live Poultry 
Market has bought and sold live poultry without a license within two 
years prior to the application. Accordingly, the application should be 
denied. 

ORDER 


The application made in the name of Sondra Marotznik, doing 
business as the Franklin Avenue Live Poultry Market, is hereby denied. 

A copy hereof shall be served upon the applicant by registered mail, 
or in person. 
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(A. D. 498) 


CrnTRAL CALIFORNIA Tomato Growers v. Point Rarerson. PACA Doc. No. 4282. 
Decided November 1, 1943. 


Rejection of Shipment—Normal Deterioration—Damages 


Where the evidence shows that the contract of purchase and sale of two carloads 
of tomatoes was not based on sample lug and on express stipulations, but 
that the final agreement was expressed in an exchange of wires that the pur- 
chase was on the basis of price f.o.b. California, it is held that since the 
extent in the deterioration of the tomatoes was not abnormal, there was sub- 
stantial compliance with the terms of the agreement, and the respondent’s 
rejection of the tomatoes was without reasonable cause, and therefore com- 
plainant was entitled to an award of reparation for damages in the amount 
of the difference between the sale price and the amount realized on the resale 
of the tomatoes. 


Mr. Alexander Golbus, of Chicago, Illinois, for respondent. Mr. Raymond L. 
Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 


On August 19, 1942, Central California Tomato Growers, com- 
plainant, filed a formal complaint under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940:ed. 499a et seq.), to recover 
damages from Phil Rafelson, respondent, that allegedly resulted from 
respondent’s rejection of two interstate carload shipments of tomatoes. 
Complainant alleged that the price of each carload was “guaranteed”’ 
by respondent, and, in addition, if any profit was made on resale of 
the tomatoes it was to be “split equally,” but that the agreement “was 
not to be construed as a joint venture” as no part of any loss was to be 
borne by complainant; that the contract was made through S. H. Bod- 
dinghouse, a broker, as agent for both parties; that complainant ten- 
dered two carloads of tomatoes to respondent in accordance with the 
contract, but respondent refused to accept them, in violation of the 
act, to complainant’s damage in the amount of the difference between 
the sale price and the amount realized on resale of the tomatoes. 

Respondent, answering, denies that the broker was his agent, and that 
complainant suffered damages in the amount claimed, or any other 
amount, and alleges that the broker was complainant’s agent. Re- 
spondent also alleges that the tomatoes were purchased subsequent to 
his examination of a sample lug, and that the agreement provided for 
the shipment of one carload consisting of 85 percent or better grade 
U.S. No. 1, and one carload of 80 percent grade U. S. No. 1, both loads 
to be extra-row pack; that the price was f.o.b. shipping point; and that 
on arrival of the tomatoes at Chicago, they were found to be not in ac- 
cordance with the contract specifications, nor in accordance with the 
quality of the sample lug, and were not extra-row packed. 

The record includes a report of investigation, a copy of which was 
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served on respondent by registered mail on September 19 and on com- 
plainant on September 21, 1942. 

The damages claimed do not exceed $500, and evidence has been 
furnished in the manner provided by the shortened procedure (7 CFR, 
1941 Supp., 47.37). 

On June 11, 1941, Boddinghouse wired complainant for “price sizes 
and kind pack” of tomatoes for shipment that day or the next. Com- 
plainant quoted a price and gave sizes of tomatoes for shipment either 
the 12th or 13th. Boddinghouse wired a counter-offer of $1.10 per lug 
with “guarantee any profit split fifty-fifty or nickel more if absolutely 
necessary.” Complainant wired confirming sale at $1.15 per lug and 
stating that car PFE 38927 was being diverted to respondent, giving 
size and number of lugs of each size and describing the load as “85% 
U. 8. one standard pack.” , 

The broker wired complainant on June 13 to “. . .instruct graders 
cull every single growth crack this extremely important . . . eliminate 
entirely as no value all BDTAG [4x4] not over thirty BDUCG [4x5].” 
Complainant again confirmed shipment of car PFE 38927 on the basis 
of $1.15 per lug, “f.o.b. guarantee” and stated that the shipment in- 
cluded a few size 4x4 tomatoes. 

On June 16 the broker directed that both cars be iced to capacity at 


first icing station, and to “close one vent each end alternate keep one 
vent open each end .. .” Later on the 16th, the complainant wired a 
manifest of the second car, PFE 91080. 

Respondent rejected both cars on arrival at Chicago. He stated as 
his reason for the rejections that neither shipment was “up to grade” 
and like the sample. Complainant then resold the rejected tomatoes on 
that market. 


FINDINGS OF FACT 

1. Complainant is an unincorporated cooperative association, whose 
post office address is Merced, California. 

2. Respondent is an individual whose address is 39 South Water 
Market, Chicago, Illinois, and during all of the times covered by the 
complaint was licensed under the act. 

3. During the months of May and June 1941, S. H. Boddinghouse, a 
broker of Chicago, Illinois, carried on correspondence with complainant 
relating to the possible purchase by respondent of carload shipments 
of tomatoes, and, at the request of Boddinghouse, complainant, on or 
about June 4, 1941, picked a lug of the earliest tomatoes and sent them 
to Boddinghouse by express for examination. 

4. Telegrams were exchanged between Boddinghouse, as agent for 
respondent, and Gene Mondo, representing complainant, on and between 
June 11 and 16, 1941, whereby complainant sold, and respondent pur- 
chased, two carloads of mature green tomatoes, consisting of 650 lugs 
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each, at a price of $1.15 per lug for car PFE 38927, and $1.10 per lug 
for car PFE 91080, f.o.b. Merced, California. Complainant warranted 
that 80 percent of the tomatoes in car PFE 91080 graded U. 8S. No. 1, 
and that 85 percent of the tomatoes in car PFE 38927 graded U. S. 
No. 1. Different sizes were specified, and it was further agreed that in 
the event respondent succeeded in selling the tomatoes at a profit, it 
would be divided equally between complainant and respondent. 

5. On June 12, 1941, complainant shipped tomatoes from Merced, 
California, in car PFE 38927, to respondent at Chicago, Illinois, con- 
sisting of 15 lugs, size 4x4; 57 lugs, size 4x5; 188 lugs, size 5x5; 234 
lugs, size 5x6; and 156 lugs, size 6x6. The tomatoes were inspected 
on the day of shipment. They were packed fairly tight, mostly extra- 
row, some were packed extra-row off-set. Quality and condition defects 
ranged from 10 to 23 percent, averaging 14 percent, including five per- 
cent growth cracks, and four percent misshapen tomatoes. Additional 
defects included “catfaces,” and one percent insect injury. Approxi- 
mately 85 percent of the tomatoes graded U.S. No. 1, and were packed 
in accordance with U. 8. Standards for fresh tomatoes. 

6. Complainant loaded car PFE 91080 at Merced, California, on June 
13, 1941, consisting of 12 lugs, size 4x4; 80 lugs, size 4x5; 202 lugs, 
size 5x5; 217 lugs, size 5x6; and 139 lugs, size 6x6. The tomatoes in 
this car were shipped to respondent at Chicago, Illinois, and were in- 
spected on the day of shipment. They were packed mostly fairly tight, 
some tight, and mostly extra-row, with “some straight off-set arrange- 
ments.” Quality and condition defects ranged from seven to 30 percent, 
averaging 16 percent, including five percent misshapen tomatoes, five 
percent having growth cracks, and the remainder mostly shoulder 
bruised, cloudy spot or puffy. Approximately 85 percent of the toma- 
toes graded U. 8. No. 1. 

7. Respondent secured Federal inspection of the tomatoes in car 
PFE 38927 on June 19, 1941. Defects in quality averaged 13 percent, 
consisting of scars, misshapen tomatoes, and tomatoes having small 
holes. Approximately 40 percent were mature green, 20 percent turn- 
ing, and 41 percent ripe, including six percent soft. Less than one per- 
cent were affected by decay. Approximately 75 percent of the tomatoes 
in this car graded U.S. No. 1. 

8. Federal inspection of the tomatoes in car PFE 91080 was made at 
Chicago on June 20. Quality defects ranged from four to 25 percent, 
averaging approximately 13 percent, consisting of misshapen, “cat- 
faces,” scars, insect injury, growth cracks, and puffy tomatoes. Ap- 
proximately 25 percent were mature green, 25 percent turning, 45 per- - 
cent ripe and firm, and five percent ripe and soft. Less than one per- 
cent were affected by decay. Approximately 75 percent of the tomatoes 


graded U.S. No. 1. 
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9. On June 20, S. H. Boddinghouse wired complainant that respondent 
refused to accept both cars, and complainant resold the rejected ship- 
ments through LaMantia Bros. & Arrigo Co., at Chicago, for net re- 
turns of $596.26 for the tomatoes in car PFE 38927 and $507.33 for the 
tomatoes in car PFE 91080. The sale price of the tomatoes in car 
PFE 38927 was $747.50, making the loss $151.24. The sale price of the 
tomatoes in car PFE 91080 was $715, and the loss on that car was 
$207.67. Complainant was damaged by respondent’s rejection in the 
total sum of $358.91, which amount has not been paid, nor any part 
thereof. 

10. Complainant filed an informal complaint on June 21, 1941, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS. 


The final agreement of the parties is embodied in several wires ex- 
changed between S. H. Boddinghouse, a Chicago broker, and Gene 
Mondo of complainant association. The information contained in the 
wires, rather than respondent’s examination of the sample lug, con- 
stituted the basis of their agreement. 

Respondent attempts to justify his rejection of the two shipments at 
Chicago by calling attention to the Federal inspections made at that 
point. Since the agreement of the parties concerned the quality, condi- 
tion, pack, and percentage of the tomatoes grading U. S. No. 1 at Cali- 
fornia shipping point, the Chicago inspections become material, only 
on the question of whether the extent of deterioration of the tomatoes 
during transit was normal or abnormal. The loading point inspector 
found an average of 14 percent defects in the tomatoes in car PFE 
38927, including growth cracks, misshapen, “catfaces,” and worm in- 
jury. There was no decay. Approximately 85 percent of the load 
graded U. S. No. 1. Inspection of the tomatoes seven days later at 
Chicago disclosed an average of 13 percent of grade defects. In addi- 
tion, six percent of the tomatoes were soft and six percent had sustained 
shoulder bruises. An increase of six percent of soft tomatoes during 
transit was not abnormal. Since the shipping point inspector did not 
mention tomatoes damaged by shoulder bruises at the time of inspec- 
tion at loading point, such injury probably was sustained during 
transit. This accounts for the reduction in grade U. S. No. 1 tomatoes 
irom approximately 85 percent at Merced, California, to approximately 
75 percent at Chicago. A similar comparison of the inspection certifi- 
cates, based on inspections made of the tomatoes in car PFE 91080, 
accounts for the reduction of grade U. S. No. 1 tomatoes from approxi- 
mately 85 percent at loading point to approximately 75 percent at 
Chicago. 

The shipping point inspection certificates show that the lugs con- 
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sisted of “mostly” extra-row pack. By the use of the word “mostly,” 
the inspector meant that from 55 to 90 percent of the load was extra- 
row packed. There was a substantial compliance with the pack 
specification. 

The increase in the defects noted was not abnormal, and respondent’s 
rejection of the tomatoes was, therefore, without reasonable cause and 
in violation of section 2 of the act. 

Reparation, with interest, should be awarded complainant to com- 
pensate for the loss resulted from respondent’s unjustified rejection, 
and the facts and circumstances should be published. 


: ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $358.91, with interest thereon at 5% per 
annum from June 20, 1941 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 499) 


W. J. Encet Company v.‘JosepH L. Busoman. PACA Doc. No. 4238. Decided 
November 1, 1943. 
Failure to Deliver in Suitable Shipping Condition 


Respondent’s failure to pay complainant for loss sustained by latter in resale of 
car of potatoes for respondent’s account, and respondent's failure to deliver 
car of potatoes in suitable shipping condition entitle complainant to repara- 


tion. 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Fisher, Cashin & 
Reinholdt, of Stevens Point, Wisconsin, for respondent. Miss Rufe D. 
Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), instituted by W. J. Engel 
Company, the complainant, seeking reparation from the respondent, 
Joseph L. Bushman. The original formal complaint was withdrawn 
before service on the respondent but in an amended formal complaint, 
filed July 17, 1942, complainant alleges that respondent failed to deliver 
in accordance with prior contracts three carloads of potatoes, and that 
subsequently respondent agreed for complainant to resell these cars for 
respondent’s account, but that respondent has failed to pay any of the 
loss sustained by complainant in the resale of these potatoes. 
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Respondent filed an answer alleging that the potatoes were in ac- 
cordance with the contract entered into between the parties. Re- 
spondent admits that he agreed to pay the loss sustained by complain- 
ant in the resale of car NRC 16228, and to pay the difference between 
the original price paid respondent by complainant and the sale price 
on car IC 53840. However, respondent says he did so upon the repre- 
sentation of complainant that the loss on the resale of the potatoes in 
these two cars would not exceed 10 cents per hundredweight. 

Since the amount claimed as damages in the complaint does not ex- 
ceed $500, the case is handled without a formal hearing, and evidence 
has been submitted by the parties in writing. 

The record is clear that complainant purchased from respondent by 
contract in writing three cars of potatoes, grade U. 8. No. 1, for $1 per 
ewt., f.o.b. shipping point. The record shows that said cars of potatoes, 
NRC 16228, IC 53840, and NWX 6158, were inspected at shipping point 
by a Federal-State inspector, and were graded U. S. No. 1. Appeal 
inspections on cars NRC 16228 and NWX 6158 were made at destina- 
ticn which reported grade defects in excess of tolerance, and the ship- 
ping point inspections were reversed as to grade on these two cars. 
The potatoes in car IC 53840 were inspected at destination by a Fed- 
eral inspector on October 24, 1941, three days after date of shipment, 
and at such time showed up to 50 percent, averaging 13 percent Late 
Blight Tuber Rot, and failed to grade U. 8. No. 1 on account of such 
damage. Complainant contends that this shipment was not in “suit- 
able shipping condition.” 

The record further shows that after cars NRC 16228 and IC 53840 
had reached Camp Croft, South Carolina, and Chicago, Illinois, respec- 
tively, that respondent agreed, in writing, for complainant to resell said 
cars for his account. Complainant contends that authority to handle 
car NWX 6158 for respondent’s account was given orally by respondent. 


FINDINGS OF FACT 

1. Complainant is a partnership composed of William J. Engel and 
William H. Engel, whose address is 1425 S. Racine Avenue, Chicago, 
Illinois. 

2. Respondent is an individual whose address is Galloway, Wis- 
consin, and was licensed under the act at the time of aa transactions 
mentioned in the complaint. 

3. Complainant purchased from respondent three carlots of potatoes, 
car NRC 16228 on October 16, 1941, car IC 53840 on October 22, 1941, 
and car NWX 6158 on October 23, 1941. All three shipments were pur- 
chased as grade U. S. No. 1 potatoes, at $1 per ewt., or $360 per car, 


f.o.b. shipping point. 
4. The potatoes in car NRC 16228 graded U. S. No. 1 at shipping 
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point and were shipped from Custer, Wisconsin, to Chicago, Illinois. 
Complainant paid respondent $360, the contract price of this car. The 
car was resold at Chicago by complainant to the United States Army 
for $630 and diverted to Camp Croft, South Carolina. An appeal in- 
spection of the potatoes made at Camp Croft on October 22, 1941, 
reported an average of 20 percent grade defects and reversed the ship- 
ping point inspection as to grade. Therefore, the potatoes in this car 
were not up to the requirements of the contract entered into between 
complainant and respondent. The Army refused to accept the shipment 
because of its failure to grade, and respondent then authorized the com- 
‘plainant, in writing, to handle this shipment for his account and bill 
him for loss on the resale of the car. Complainant resold the car for the 
net amount of $346.74, sustaining a loss of $283.26, the difference be- 
tween the original sale price to the Army and the net proceeds actually 
realized on the resale of this car. 

5. The potatoes in car IC 53840 graded U.S. No. 1 at shipping point 
and were shipped from Galloway, Wisconsin, to Chicago, Illinois. 
Complainant paid respondent $360, the contract price of this car. The 
potatoes were not in suitable shipping condition, and, therefore, not up 
to the contract requirements, since an inspection made at Chicago 
three days after date of shipment showed up to 50 percent, averaging 
approximately 13 percent, Late Blight Tuber Rot. The potatoes failed 
to grade U.S. No. 1. Respondent authorized complainant, in writing, 
to handle this shipment for his account and bill him for the difference 
between the original price paid by complainant to respondent and the 
sale price. Complainant resold the shipment for $324, thereby sustain- 
ing a loss of $36, the difference between the original price paid re- 
spondent by complainant and the sale price. 

6. The potatoes in car NWX 6158 graded U. S. No. 1 at shipping 
point and were shipped from Callan, Wisconsin, to Chicago, Illinois. 
An appeal inspection made at Chicago on October 28, 1941, reported 
grade defects in excess of tolerance and reversed the shipping point 
inspection, and, therefore, the potatoes in this car were not up to the 
requirements of the contract. However, respondent did not agree to 
stand any loss incurred by complainant on these potatoes, and re- 
spondent had reasonable cause for failure to make delivery under the 
contract since the original inspection showed the potatoes in this car to 
be up to the requirements of the contract entered into between com- 
plainant and respondent. Therefore, there is no jurisdiction here to 
award damages for complainant’s loss in the resale of this car. 

7. There is due complainant from respondent the total sum of $319.26, 
the amount of the loss sustained by complainant in the resale of cars 
NRC 16228 and IC 53840, no part of which has been paid. 

8. The complainant filed an informal complaint herein on March 4, 
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1942, which was within nine months after October 1941, when the 
alleged cause of action accrued. 


CONCLUSIONS 


The appeal inspections which reported grade defects in excess of 
tolerance in two of the cars of potatoes, NWX 6158 and NRC 16228, 
nullified the shipping point inspections which showed these potatoes to 
fulfill the requirements of the contracts entered into between complain- 
ant and respondent. However, since respondent relied on the shipping 
point inspections in an attempt to satisfy the contracts and there is no 
evidence of bad faith on the part of respondent, it is apparent that 
respondent’s failure to furnish potatoes of the grade specified in the 
contract was not without reasonable cause. For this reason, it cannot 
be said that respondent violated Section (2) of the Perishable Agricul- 
tural Commodities Act. H. P. Gustin Sons v. Growers Produce Co., 
PACA Docket No. 374 (5-755). However, after the appeal inspections 
revealed that the original contract had been breached, respondent 
authorized complainant to handle car NRC 16228 for its account, and it 
is for this reason that respondent is liable for the loss sustained by 
complainant in the resale of this car. Rothemberg v. Packard, 52 So. 
458. Since respondent had a reasonable cause for his failure to deliver 
car NWX 6158 according to the contract, and respondent did not agree 
to stand any loss on this car, there is no jurisdiction here to award com- 
plainant the amount of damages it sustained in the resale of this car. 

As to the third car, IC 53840, it is clear that the potatoes in this car 
were not in suitable shipping condition since an inspection made three 
days after the date of shipment showed an average of 13 percent decay. 
See Baker Produce Corporation v. Florida Fruit & Produce Company, 
PACA Docket No. 1994 (S-1340). Complainant’s version that the 
potatoes in this car were not in suitable shipping condition is also sup- 
ported by respondent having authorized complainant to handle the car 
for his account. 

Respondent's failure to pay complainant for the loss sustained by 
complainant in the resale of the car of potatoes NRC 16228, when 
respondent authorized complainant to handle this for his account, and 
respondent’s failure to deliver car IC 53840 in suitable shipping condi- 
tion, constitute violations of section 2 of the act, for which complainant 
should be awarded reparation, with interest, and the facte should be 


published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $319.26, with interest thereon at 5% per 
annum, from October 22, 1941 until paid. 
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The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. ; 


(A. D. 500) 


In re Joz Borpenaro, doing business as the Bordenaro Fruit Company. PACA 
Doc. No. 3357. Decided November 3, 1943. 


Granting of License 


License having been previously denied applicant because he had engaged in prac- 
tices violative of -the act, upon investigation made after his filing of the 
present application for a ligense to engage as a commission merchant, dealer, 
or broker in the handling of fresh fruits and vegetables in interstate com- 
merce, showing that the applicant has now demonstrated his fitness to engage 
in such business, it is concluded that the license under the act should now 
be issued to the applicant, and prior order vacated. 


Mr. F. W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


ORDER GRANTING LICENSE AND VACATING PRIOR ORDER 
On March 5, 1943, Joe Bordenaro, doing business as the Bordenaro 


Fruit Company, 2426 Indianola Road, Des Moines, Iowa, filed an appli- 
cation dated March 1, 1943, for a license to engage as a commission 
merchant, dealer, or broker, in the handling of fresh fruits and fresh 
vegetables in interstate commerce, as required by the licensing pro- 
visions of the Perishable Agricultural Commodities Act, 1939 (7 U.S.C. 
1940 ed. 499a et seq.). 

A previous application for a license was filed by the applicant on 
March 10, 1939. A license was denied by order of the Acting Secretary 
of Agriculture dated July 15, 1939, S 2246, PACA Docket No. 3357, 
because of practices engaged in by the applicant which are prohibited 
by and in violation of the act. 

Investigation made after the filing of the present application shows 
that the applicant has now demonstrated his fitness to engage in the 
business of a commission merchant, dealer, or broker. 

It is concluded that a license under the act should now be issued to 
Joe Bordenaro, doing business as the Bordenaro Fruit Company, and 
the order of July 15, 1939, in which he was denied such a license, is 
vacated. 

This order shall be given the same publication as was the order of 
July 15, 1939. 

A copy hereof shall be served upon the applicant by registered mail, 
or in person, and shall become effective ten days thereafter. 





BENNETT & FORMAN vw. A. LAUNI CO. 


(A. D. 501) 


Bennett & Forman v. A. Launt Company. PACA Doc. No. 4269. Decided 
November 4, 1943. 


Purchase Price—Evidence—Proof of Sale of Partnership 


Where complainant sold and delivered to respondent partnership a number of 
bags of potatoes and the latter accepted the produce but thereafter refused 
to pay complainant the purchase price, and alleged that its business was sold 
to a corporation and that the potatoes were ordered by an employee of the 
corporation, it is held that in the absence of proof of dissolution of the 
partnership or of sale of the business of the partnership, or of the organization 
and existence of the corporation, reparation should be awarded against the 
partnership for the full amount of the purchase price. 


Mr. Joseph C. Suraci, of Washington, D. C., for respondent. Mr. Raymond L. 
Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 


On February 22, 1943, Bennett & Forman, the complainant, filed a 
complaint under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C. 1940 ed. 499a et seqg.), to recover the price of potatoes which, 
it is alleged, were sold and delivered to and accepted by the respondent, 
A. Launi Company, on August 19, 1942. 

Respondent filed an answer alleging that on July 18, 1942, its busi- 
ness was sold to A. Launi Company, Inc., and that the potatoes were 
ordered by an employee of that corporation and not by the respondent 
partnership or either of its members. 

The damages claimed do not exceed $500, and an oral hearing is not 
required. Both parties have waived the filing of statements of fact, 
and thereby rely upon the complaint and answer, as proof of the facts 
therein alleged, in accordance with the rules of practice (7 CFR, 1941 
Supp., 47.37). 

The record includes a report of investigation, a copy of which was 
served on complainant by registered mail on March 20, 1943, and upon 
respondent’s attorney on March 19, 1943. 


FINDINGS OF FACT 


1. Complainant is a partnership, whose address is Hightstown, New 
Jersey, composed of G. A. Bennett and George Forman. 

2. Respondent was a partnership, consisting of Sam Spina and Alfio 
Launi, whose address was 1286 Fifth Street, N. E., Washington, District 
of Columbia, at the time the purchase and sale transaction hereinafter 
described was completed, and was licensed under the act. 

3. On August 19, 1942, complainant sold and delivered to respondent, 
225 bags of potatoes that were shipped from Hightstown, New Jersey, 
to Washington, District of Columbia, at $1.85 per bag, delivered at 
Washington. 
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4. Respondent accepted the potatoes, but thereafter failed and re- 
fused to pay complainant the purchase price or any part thereof, and 
there is due and owing complainant from respondent, $416.25, with 
interest thereon from the date of purchase. 

5. The complaint was filed February 22, 1943, which was within nine 
months after the cause of action accrued. 


CONCLUSIONS 

The report of investigation shows that as of March 15, 1943, re- 
spondent was licensed as a partnership. No exhibits are attached to 
the answer. There is no proof of the dissolution of the partnership, 
and no substantial proof of the organization and existence of the cor- 
poration, or of the sale of the partnership business to the corporation. 

Respondent’s failure to pay the price was in violation of section 2 
of the act. 

Reparation should be awarded complainant, with interest, and the 
facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $416.25, with interest thereon at 5% per 
annum from August 19, 1942 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the time of payment of reparation and as to 
service upon the parties, this order shall become effective 20 days after 
its date. 


(A. D. 502) 


Moyer Scouman Company v. TayLor Propuce. PACA Doc. No. 4023. Decided 
November 11, 1943. 


Rejection of Shipment—Damages 


Where respondent purchased a carload of lettuce which was warranted by com- 
plainant as “good” and thereafter respondent rejected the vat of produce 
on the alleged ground that the lettuce was “not as warranted,” it is held that 
since the lettuce graded U.S. No. 1, the shipment conformed to the warranty, 
respondent’s rejection thereof was without reasonable cause, and, therefore, 
reparation should be awarded complainant in amount sustained by it on resale 
of the produce. 

Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Fred Stua, of 
Cleveland, Ohio, for respondent. Mr. R. L. Dulman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 
Complainant, Meyer Schuman Co., in its complaint filed June 9, 
1941, under the Perishable Agricultural Commodities Act, 1930 (7 
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U.S.C. 1940 ed. 499a et seq.) asks for damages against respondent, 
Taylor Produce, for rejection of a shipment of lettuce. Respondent’s 
unswer amounts to a general denial. 

The parties waived an oral hearing. Depositions of several witnesses 
have been taken. Their testimony, with the pleadings and exhibits, are 
included in the record. 

The lettuce was loaded and shipped from California. Complainant’s 
sales manager, John L. Senini, testified that on May 8, 1941, he talked 
to Abe Taylor by telephone as to lettuce then available for purchase 
and “spot diversion” at Chicago; that he (Senini) said that Toppy 
brand was one of the best brands of lettuce then arriving at Chicago; 
that the parties agreed on a price of $3.75 per crate for the lettuce de- 
livered to respondent at Cleveland, Ohio; that the price stated was in 
line with the market at Chicago at the time; and that Senini described 
the quality of the lettuce to Taylor as a good car comparable with the 
other good brands arriving in Chicago. Complainant invoiced and 
diverted the car to respondent at Cleveland at the price stated, less 
transportation charges. Upon arrival of the shipment at Cleveland, 
respondent wired that the lettuce was not acceptable because he had 
purchased an “outstanding car,” and the lettuce in question was not as 
warranted. Following respondent’s rejection, the lettuce was forwarded 
by complainant to Philadelphia, Pennsylvania, and there resold. 

Although respondent’s answer amounts to a “general denial of the 
allegations of the complaint, Taylor testified that Senini, complainant’s 
agent, represented that the carload of Iceberg lettuce was of outstand- 
ing quality and the finest lettuce in Chicago. 

Respondent took the depositions of certain witnesses on written inter- 
rogatories, to some of which complainant filed written objections with 
the notary. Five separate objections were made to a copy of an in- 
spection certificate (Exhibit C) which was identified by E. A. Delle- 
field of the Railroad Perishable Inspection Agency at Cleveland, as 
having been made by A. G. Rubertino, an inspector who was under the 
supervision of Dellefield, but regarding which the witness had no per- 
sonal information. The objection was that the certificate was irrele- 
vant, immaterial, and incompetent, in that it was not admissible as 
prima facie evidence in any court. 

Complainant’s objection to a memorandum of inspection (Exhibit D) 
made by Mr. Brody of the Brody Inspection Service, which was re- 
ceived in evidence in connection with the testimony of Abe Taylor, is 
that complainant had not testified regarding the exhibit and that it had 
not been “duly qualified.” 

Other objections to the questions asked the witness Taylor, were that 
they were leading, immaterial, irrelevant, incompetent, too general, and 
called for the conclusion of the witness. Complainant also objected to 
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the naming of certain documentary evidence by Taylor, upon the 
ground that the documents spoke for themselves. 

Objections made to questions asked respondent’s witness, W. C. 
Russel, were that they were incompetent, irrelevant, immaterial, lead- 
ing, and called for the conclusion of the witness; and objections to in- 
spection reports made by the witness after examination of the lettuce 
in ears PFE 90521, PFE 50357, PFE 93961, and ART 21530, were that 
they were irrelevant, immaterial, incompetent, and not properly admis- 
sible as prima facie evidence in any court. 

Objections were made to all questions asked of the witness, Fred Stua, 
upon the ground that he was respordent’s attorney and was precluded 
under the rules of practice from testifying, and particularly to his testi- 
mony concerning sales tickets, in the absence of their production, as 
hearsay, and to other questions as immaterial, irrelevant, and incom- 
petent. 

Respondent filed a written motion to dismiss the complaint dated 
March 23, 1942, based upon the ground that complainant had failed to 
prove a loss. The motion was directed to the deposition of John L. 
Senini, who identified the report of sales made by Lewis D. Goldstein 
Co., Inc., of Philadelphia, dated May 31, 1941. The objection is that 
Senini had no knowledge of the report and it was hearsay. At a later 


date, the deposition of Goldstein was taken, who testified fully regard- 
ing the report of sales. 


FINDINGS OF FACT 

1. Complainant is a corporation whose address is 216 South Water 
Market, Chicago, Illinois. 

2. Respondent is Abe Taylor, an individual doing business as Taylor 
Produce, and is licensed under the act. His address is Northern Ohio 
Food Terminal, Cleveland, Ohio. 

3. On May 8, 1941, Abe Taylor called complainant’s agent, John L. 
Senini, and inquired as to Iceberg lettuce then on track at Chicago, and 
available for purchase and immediate diversion to respondent at Cleve- 
land. Complainant’s agent stated that among the cars of lettuce then 
available for purchase and diversion, was a car of Toppy brand which 
was “a good car of lettuce.” The car was loaded at Salinas, California, 
on May 1, 1941. Complainant sold and respondent purchased the load, 
consisting of 312 crates contained in car PFE 18451, at $3.75 per crate 
delivered at Cleveland. Complainant forwarded the car from Chicago 
on May 8 and it arrived at Cleveland at 7:50 a.m. May 9. Respondent 
notified complainant by wire sent at 9:33 a.m. on May 9, that the let- 
tuce was “not as warranted” and would not be accepted, 

4. On May 10, 1941, at 8:45 a.m., Federal inspection was made of the 
lettuce. At that time it was fairly well trimmed, many heads being 
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closely trimmed. It was generally clean. Wrapper leaves were mostly 
of good green color, many light green. Approximately 56 percent of 
the lettuce was hard, 25 percent firm, 17 percent fairly firm and free 
from grade defects which were within tolerance. The stock was fresh. 
None was decayed, and it graded U. S. No. 1. 

5. Complainant caused the rejected shipment to be forwarded to 
Philadelphia, Pennsylvania, where the car arrived on May 13, 1941. 
A total of 68 crates of the lettuce were sold the following day, 63 crates 
on May 15, 25 crates on May 17, 26 crates on May 23, and 120 crates 
on May 24. Ten crates were “rejected” to the delivering carrier and 
left in the car. The 302 crates were sold for a total of $674.50 from 
which gross amount complainant’s selling agent, Lewis Goldstein, de- 
ducted freight, terminal charges, cost of inspection, and selling charges 
in the total amount of $522.49, leaving net proceeds of $152.01. Com- 
plainant also paid $4 for a Federal inspection at Cleveland, following 
respondent’s notice of rejection. 

6. Complainant sustained damages by respondent’s unwarranted 
rejection of the lettuce in the amount of $560.18, which has not been 
paid nor any past thereof. 

7. The original shipper and owner of the lettuce, W. B. Grainger 
Packing Co., on December 6, 1941, sold and assigned all of its rights, 
title, and interest therein to complainant. 

8. The complaint was filed on June 9, 1941; which was within nine 
months after the cause of action accrued, and was followed by the 
filing of an amended complaint on December 15, 1941, which respondent 
answered. 

CONCLUSIONS 

Complainant’s objections to the receipt in evidence of an inspection 
report issued by the Railroad Perishable Inspection Agency in connec- 
tion with the testimony of E. A. Dellefield, and to an inspector’s report 
issued by the Brody Inspection Service in connection with the testi- 
mony of Abe Taylor are sustained. Such reports do not come within 
the application of section 14(a) of the act, and they were not explained 
and made competent by the inspectors who made them. 

Although an attorney as such is not necessarily precluded from testi- 
fying as a witness in the case in which he appears as counsel, he should 
not do so if it can be avoided. The evidence offered in the testimony 
of Mr. Stua could have been obtained from the witness Goldstein or 
from the sales slips which Mr. Goldstein had with him at the time he 
testified. The deposition of Mr. Stua is excluded and will not be 
considered. 

As to the production of the sales tickets, they were properly a part 
of complainant’s case in chief, but were not produced, and remained in 
the possession of Goldstein. Goldstein had testified at considerable 
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length concerning them. Since complainant did not offer the sales 
tickets in evidence, respondent might have done so as a part of the 
cross-examination of Goldstein. The pertinent objection to the testi- 
mony concerning the contents of the sales tickets would be that this 
evidence violated the best evidence rule but this specific objection was 
not made. All other objections of complainant have been considered 
and are over-ruled. 

The controlling question of fact presented concerns complainant’s 
oral representation. Did Senini state and warrant the lettuce as 
“good,” or as “outstanding”? It has been considered in several cases 
that grade U.S. No. 1 quality meets the specification “good.” Richman 
& Samuels; Inc., v. Sam Litman, PACA Docket No. 743, S 364. Golden 
Valley Produce Co. v. Scott & Geraci, PACA Docket No. 685, S 362; 
United Potato Company, Inc., v. L. Goldman & Sons, Inc., PACA 
Docket No. 1521, S 1041. The lettuce graded U.S. No. 1 at Cleveland 
on May 10. Having found that complainant warranted it as “good,” 
it is concluded that the shipment conformed to such warranty and re- 
spondent’s rejection thereof was without reasonable cause. 

Reparation should be awarded complainant, with interest. Since the 
sale was at a price delivered to respondent at Cleveland, the cost to 
complainant of inspection made at that point is not a proper item of 
damages. O. J. Barnes Company v. Morris and Max Mandell, PACA 
Docket No. 614, 8 417. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $560.18, with interest thereon at 5% per 
annum from June 1, 1941 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to payment of reparation and as to service on 
the parties, this order shall become effective 20 days after its date. 


(A. D. 503) 


Peren Marrtori’s Sons, Inc. v. ApAM Brancut & Sons. PACA Doc. No. 4183. 
Decided November 11, 1943. 


Failure to Deliver 


Where complainant purchased a carload of broccoli from respondent at stated price, 
f.o.b. Stockton, California, and payment was to be made by airmail check, 
which, in the opinion of the respondent’s manager, was not received within 
a reasonable time, and therefore he diverted the car of the produce for sale 
for respondent’s account, it is held that although complainant could have 
mailed check on March 5, or during the day of March 6, but did not mail it 
until March 6 at 9:30 P.M., complainant’s check was mailed within a reason- 
able time, and it is further held that the respondent failed to deliver the 
produce without reasonable cause, and reparation should be awarded complain- 
ant for the loss sustained by it. 
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Mr. Henry Silverman, of New York City, for complainant. Jones and Quinn, of 
Stockton, California, for respondent. Mr. Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 


The complainant, Peter Martori’s Sons, Inc., on March 25, 1942, filed 
a complaint under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C. 1940 ed. 499a et seqg.), against the respondent, Adam Bianchi 
& Sons, to recover damages allegedly sustained by its failure to deliver a 
carload of broccoli in accordance with the contract to sell. 

Respondent answering, alleges that on March 3, 1942, sale of the 
broccoli was agreed to for a price of $1,000 f.o.b. Stockton, California; 
that the number of crates loaded and the car number were to be wired 
to complainant in New York by the broker who represented com- 
plainant, and complainant was to airmail its check to respondent the 
night of March 3, which check should have arrived at Stockton March 
6; that respondent shipped the carload of broccoli to Chicago; that 
complainant’s check in payment of the price was not received by re- 
spondent by airmail or otherwise, and that the car was then diverted to 
another firm in New York City, where the broccoli was sold for re- 
spondent’s account. Respondent admits that it failed and refused to 
deliver the broccoli, but denies that such failure to deliver was a breach 
of agreement, and denies that it violated the aet. 

An oral hearing was waived and the evidence of witnesses has been 
submitted in the form of depositions. The record also includes a report 
of investigation which was served by registered mail on complainant on 
April 24, 1942, and on respondent, on May 7, 1942. 

The principal question presented concerns what, if anything, the con- 
uracting parties said about the date that complainant was to forward 
its check by airmail from New York City, to respondent, at Stockton, 
California, in payment of the price. 

The parties to the oral agreement to sell and purchase were Louis 
Sonzini, member and manager of respondent partnership; Frank V. 
Condello, complainant’s representative; and William J. Flynn, a broker, 
of Stockton, California. 

Condello testified that on March 2 (Monday), he inspected the broc- 
coli that was being loaded by Sonzini at respondent’s packing house 
at Stockton; that Sonzini said he wanted $2.50 per crate for it, f.o.b. 
Stockton, plus $40.00 for top icing; that loading of the car would be 
completed the following day; that he told Sonzini to give Flynn the 
number of the car, and the number of crates loaded, and that Flynn 
would wire complainant at New York City, who would forward its 
check in payment of the price by airmail, to which method of payment 
Sonzini agreed. 
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William J. Flynn stated that March 3 (Tuesday), he wired complain- 
ant of the purchase and to airmail to respondent the check in pay- 
ment; that on Thursday or Friday, Conzini called him and said the 
check had not arrived and that he intended to divert the car; that he 
told Sonzini that no time for mailing the check had been specified; 
that on Saturday, he talked to Sonzini and told him that if the check 
was in the mail by Monday, the money would be wired to Stockton 
from San Jose; that on Monday, he told Sonzini that the money was 
ready and Sonzini answered that he had diverted the car elsewhere. 

Louis Sonzini stated that after informing Condello and Flynn as to 
the price wanted, Condello left the packing house saying that Flynn 
would take care of everything, and to give Flynn the manifest of the 
car and the number, and that Flynn would wire its New York office. 
He stated that about five or six o’clock the same night, he gave Flynn 
the car number and manifest, and that Flynn said the New York office 
would airmail the check immediately. Sonzini also stated that a letter 
sent by airmail from New York, March 4, should have arrived in Stock- 
ton the following day, or at the latest, the morning of March 6; that 
the check not having been received at that time, he called Flynn, who 
told him it had been sent by airmail; that Sonzini told Flynn he would 
wait until noon Saturday and if the check had not arrived by that time 
he would have to divert the car; that the car was due to arrive in 
Chicago Monday; that Flynn called him on Monday, and said the 
money was at the bank, and he informed Flynn that the car had been 
diverted Saturday, and meant by that statement that the sale was off. 

The evidence is to the effect that Condello arranged for funds and 
was able to pay the $1,000 on Monday, March 9. The evidence also 
shows that complainant forwarded its check for $1,000 by airmail at 
9:30 p.m., March 6, addressed to Adam Bianchi, at Stockton. 

Stephen Martori testified that the car arrived at New York City in 
time for sale of the broccoli on March 14, and that the market value 
on that date ranged between $5 and $6 per crate, and that the load in 
question sold for $2,057.50. 

Respondent has filed a motion to strike certain questions and answers 
of deposition witnesses. The motion is directed to questions put to Con- 
dello, and his answers thereto, concerning usage and custom in air- 
mailing checks, upon the ground that the question assumed the mailing 
of the check would be delayed several days; to the receipt in evidence 
of an envelope with its postmarks; and to the receipt of secondary evi- 
dence of the contents of a wire, upon the ground that the evidence was 
incompetent and hearsay; and to conversations between Condello and 
Flynn, upon the ground that such testimony was hearsay, self-serving, 
immaterial, and irrelevant. 

The motion to strike is also directed to an answer made by Flynn 
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that the receipt of complainant’s check by airmail the following Mon- 
day was “agreeable” to Sonzini, on the ground that such answer was & 
conclusion; to the evidence that money had been wired to Stockton on 
Monday, as hearsay, without foundation, and as calling for a conclu- 
sion, and the opinion of the witness. 

The motion to strike is directed to all of the testimony of Stephen 
Martori of complainant corporation for the reason that the testimony 
was a part of complainant’s case in chief, and contrary to an under- 
standing that respondent would not take its depositions until com- 
plainant had completed its case; also to parts of the testimony on the 
ground that such parts were outside the knowledge of the witness. 


FINDINGS OF FACT 

1. Complainant is a corporation whose place of business is 338 
Washington Street, New York, New York. 

2. Respondent is a partnership whose address is Stockton, Cali- 
fornia, and is composed of Adam Bianchi, Tito Bianchi, Arci Bianchi, 
and Louis Sonzini. During all of the times referred to in the com- 
plaint, respondent was licensed under the act. 

3. On March 2, 1942, complainant, acting through its agents, Frank 
V. Condello and William J. Flynn, orally agreed to purchase from re- 
spondent, acting through Louis Sonzini at Stockton, California, one 
carload of broccoli, consisting of 384 crates at the agreed price of $2.50 
per crate, plus $40 for top icing, making the total cost of the carload, 
$1,000. Sonzini agreed to inform Flynn when loading of the car was 
completed, as to the number of crates loaded, and the car number. 
Flynn was to wire such information to complainant at New York City, 
who would forward its check, in payment of the price, to respondent 
by airmail. 

4. William J. Flynn wired complainant on the late afternoon of 
March 8, of the purchase and shipment that day, in car PFE 93463, of 
384 crates of broccoli at the agreed price of $2.50 per crate “cash,” 
plus $40 for top icing, and that a check in payment was to be air- 
mailed to respondent at Stockton, California, which wire was received 
by complainant at New York City, on the night of March 3, or the 
carly morning of March 4, 1942. 

5. On Friday, March 6, Sonzini notified Flynn that the check had not 
arrived and that unless it was received by noon the following day, re- 
spondent would divert the car which was then moving to Chicago, 
Illinois. 

6. Complainant posted its check for $1,000 at New York City on 
March 6, 1942, at 9:30 p.m., in an envelope addressed to respondent at 
Stockton, California, for transmission by airmail. 

7. On Saturday, March 7, Flynn notified Sonzini that if the check did 
not arrive by airmail on the following Monday, the money would be 
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forwarded from San Jose, California, by Condello. Sonzini did not 
wait until Monday, and at noon on Saturday, directed the carrier to 
divert the car from Chicago to New York City. On the following 
Monday, March 9, Sonzini informed complainant’s agent, William J. 
Flynn, that since complainant’s check in payment of the price was not 
received by Saturday noon, March 7, the car had been diverted, mean- 
ing thereby that the sale was off and that delivery of the broccoli would 
not be made. Complainant did not thereafter tender to respondent the 
amount of the agreed price. 

8. The car in question, PFE 93463, arrived at New York City, in time 
for sale of the broccoli on the market, of March 14, and the reasonable 
market value of the broccoli on that date was $2,057.50. 

9. The cost of transporting the broccoli from California to New York 
City was $387.48. Complainant was damaged by respondent’s failure 
to deliver the broccoli in the amount of $670.02, which amount has 
not been paid. 

10. The complaint was filed on March 25, 1942, which was within 
nine months after the alleged cause of action accrued. 


CONCLUSIONS 


The depositions of complainant’s witnesses should have been taken 
and a copy furnished respondent prior to the taking of the deposition of 
respondent’s witness, but it is believed that the taking of the deposition 
of Stephen Martori following completion of respondent’s proof, was an 
irregularity without prejudice. The motion to strike other specific 
questions and answers has been considered and is denied. 

The parties agree that there was a contract to sell at the price 
stated, f.o.b. Stockton, and that payment was to be made by forwarding 
complainant’s check by airmail to respondent. Flynn’s wire notified 
complainant of the purchase of the broccoli for cash, and to airmail its 
check. Sonzini says that the check was to be mailed immediately. 
Complainant claims that no time of payment was specified, therefore, 
complainant had the right to forward its check in the regular course of 
business. The issuance and mailing of a check in the regular course of 
business, according to Martori, would take from one to three days, de- 
pending on how busy complainant’s office force was. 

Since diversion of the car was made from Chicago to a firm in New 
York City, there seems to be no reason why it could not have been 
diverted to complainant at any time prior to arrival at such final desti- 
nation, except for respondent’s claim that default in payment of the 
price within the time specified released it from performance. 

While there is some evidence tending to show that sufficient money 
was made available to Flynn at Stockton on Monday so that he could 
have paid the price, there is no evidence of a legal tender of the price. 
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On the other hand, Sonzini’s notice to Flynn that the car had been 
diverted Saturday at noon, meaning that respondent would not make 
delivery at any later date, excused a tender of the price at any sub- 
sequent time. Cowan v. Tremble, 296 P. (Cal.) 91; Lamborn & Co. v. 
Log Cabin Products Co., 291 F. 435. 

In legal effect, it makes little difference whether the parties agreed 
that the check would be mailed “immediately” or that nothing was said 
other than that it would be forwarded by airmail. The word “immedi- 
ately,” as usually employed in a contract, means within a reasonable 
time, having regard to the nature and circumstances of the case. 
Fidelity & Deposit Co. v. Courtney, 103 F. 599; Second National Bank 
v. Lash Corporation, 299 F. 371, and authorities there cited. Com- 
plainant could have mailed the check on March 5, or during the day of 
March 6, but did not do so until March 6 at 9:30 p.m. Was this within 
a reasonable time? Since New York City was the final destination of 
the car and it was not expected to pass Chicago, prior to Monday, 
March 9, it is concluded that respondent’s check was mailed within a 
reasonable time. 

It is finally concluded that respondent’s failure to deliver the broccoli 
was without reasonable cause and violated section 2 of the act. Repara- 
tion should be awarded complainant in the amount of the difference be- 
tween what the load would have cost complainant if delivery had been 
made, and the market value thereof at New York City on March 14, 
1942. 

ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $670.02, with interest thereon at 5% per 
annum from March 15, 1942 until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation, and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 504) 


Senter Bros., Inc., v. D. Gotpperc. PACA Doc. No. 4181. Decided November 16, 
1943. : 


Factors—Accommodation Advance—Evidence—Strict Proof 


Where the evidence shows that respondent consigned a truck load of tomatoes 
from Florida to complainant at New York City, and complainant advanced 
$1.00 per lug to respondent in anticipation of reimbursement from the gross 
proceeds derived from the sale of the tomatoes, it is held that os 
should be awarded complainant in amount of the net deficit incurred by him, 
and that respondent’s counterclaim based on the contention that the accom- 
modation was a guaranteed advance should be dismissed. 
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Mr. Irving Coopersmith, of New York, New York, for onan. Mr. W. 
Marison Walter, of Pompano, Florida, for respondent. . Raymond L. 
Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 


On February 18, 1942, Senter Bros., Inc., complainant, filed a com- 
plaint under the Perishable Agricultural Commodities Act, 1930 (7 
U.S.C. 1940 ed. 499a et seqg.), for reparation against respondent, D. 
Goldberg. It is alleged that respondent consigned a shipment of toma- 
toes to complainant; that complainant made an accommodation ad- 
vance of $656 to respondent, thereafter to be deducted from the pro- 
ceeds which it was contemplated would be received from sale of the 
tomatoes; that complainant sold the tomatoes for the account of 
respondent, paid the transportation charges, and deducted its commis- 
sion of 10 percent. Complainant sustained a deficit of $608.68, for 
which reparation is claimed. 

In answer to the complaint, respondent alleges that the complainant 
gave him a guaranteed advance of $656 net on the tomatoes. He ad- 
mits that the complainant paid the transportation charges, but he 
denies that the complainant was his agent at any time during the trans- 
action or that complainant sold the tomatoes. Respondent further 
alleges that it is the custom of all produce houses in New York to in- 
spect produce shipped to them by truck to ascertain if there has been 
any damage to the produce during shipment, and if the tomatoes were 
damaged the trucker would not have been paid his freight charges. 

To respondent’s answer is attached the affidavit of the trucker who 
states that he obtained the load of tomatoes from the respondent on 
December 19; that he arrived at complainant’s place of business with the 
tomatoes on December 22 at about 1:30 a.m., and reported to the com- 
plainant who directed him to park his truck; that about 10:00 a.m. on 
December 22 complainant’s representative inspected the tomatoes, 
opened some of the lugs, said the tomatoes were perfect, and took 
about 10 lugs off the truck at that time. 

Respondent admits that complainant forwarded to him on January 
26, 1942, an account of the sale of the tomatoes, but he denies that 
complainant ever rendered a true and correct account and claims that 
from December 22, 1941 (the date of delivery of the tomatoes) to 
January 26, 1942, the complainant failed and refused to make an ac- 
counting. He also alleges that complainant failed to make a prompt 
accounting within 10 days from the sale of the tomatoes, as required 
under the act and the regulations issued pursuant thereto (7 CFR, 1941 
Supp., 46.2(m)), and that complainant wilfully failed and refused to 
render a true accounting on the sale. 
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As a part of his answer, respondent attached complainant’s state- 
ment of account of January 26 on which it is reported that the tomatoes 
were chilled and frozen before they came into complainant’s store. The 
account reports the sale of 523 lugs of tomatoes at prices ranging from 
$2.50 each for nine lugs to 25 cents each for 85 lugs, with gross proceeds 
of $344.13, and a deficit of $608.68, which includes $34.41 commission, 
$262.40 cartage, and $656 advance. The account also reports that 13? 
lugs of the tomatoes were dumped. 

Respondent also attached to his answer a certificate (No. 376) of a 
Federal inspector, issued under the Produce Agency Act, which reports 
the inspection at New York City on January 23, at the complainant’s 
request, of 137 lugs of tomatoes, of the brand shipped by respondent 
to the complainant, which were found to be of no commercial value 
because 85 to 95 percent were decayed. Respondent claims that if the 
tomatoes were chilled and frozen upon delivery it would have been im- 
possible to determine, 31 days thereafter, the condition of the tomatoes 
upon arrival at destination, and that no tomatoes can be kept for sale 
in a good condition for 31 days. 

Respondent also attached to his answer (1) a January 26 letter from 
complainant to Rosner (enclosing an account of the sale) in which it is 
stated that the tomatoes arrived in near freezing temperature and, as a 
result, were badly chilled, and (2) a letter of January 30 from com- 
plainant to respondent, enclosing a copy of the accounting report, in 
which complainant states that because the tomatoes were badly chilled 
it was unable to dispose of them for quite a long time. 

Respondent asserts a claim against complainant of $426.40. This 
is denied by complainant in its reply in which it alleges that the toma- 
toes arrived in a very green condition during very cold weather; that 
the trucker refused to unload his produce until he received his cartage; 
that the trucker, upon being informed that the tomatoes showed a 
slight chill, stated that the weather was extremely cold and the chilled 
condition could not be avoided; and that the condition of the tomatoes 
was reported to its agent in Florida who so informed the respondent. 
The complainant also denies it failed to account as alleged by the 
respondent. 

In the report of investigation, which was served on the parties by 
registered mail on March 9, 1942, is a copy of a telegram in which the 
respondent states that the tomatoes were shipped on December 19 
and he received no information about them until January 26. 

Neither party requested an oral hearing. Both parties submitted 
statements of fact and the complainant filed affidavits in reply to re- 
spondent’s statement of facts. The case is disposed of under the short- 
ened procedure (7 CFR, 1941 Supp., 47.32). 

Complainant submitted the affidavit of its agent (Rosner) who 
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negotiated the transaction and who states that the advance was one of 
accommodation and not a guarantee of $1 per lug. There appears in 
the record a copy of the agent’s statement to the complainant, which 
the agent said was made at the time of the transaction, on which there 
are the following notations: 


“Advance—656 lugs @ $1.00. 
Handle for Account of D. Goldberg. 
Deduct the advance after sale. 
Also charge 10% for selling and rebate me 3%. 
Also send all returns to me.” 


Respondent’s invoice to complainant states that the transaction was 
was on & commission basis and requests complainant to pay the cartage 
to the truck driver. The complainant’s check of $656, which was de- 
livered to respondent, bears the notation of “Advance 1.00—lug.” 

In support of respondent’s contention that the complainant gave him 
a* guaranteed advance, it is alleged that such an advance was given to 
induce respondent to ship the tomatoes; that such transactions are the 
custom on the market place where this advance was made; that any 
advance made to a grower by an agent of a produce house is recognized 
at such market as a guaranteed advance. An affidavit in support of the 
market custom, made by the manager of the market, is included in the 
record. That there is any such custom at this market is denied by 
complainant’s agent who states that he has transacted business at this 
market for the past several years with the respondent and others. 

The statement is made by the respondent, in reference to the alleged 
failure of the complainant to account promptly, that it is the custom 
of produce houses in New York to render an accounting within 10 days 
from the receipt of any produce, and he claims that a direct accounting 
was not made to him by the complainant until January 30. Com- 
plainant says that a correct accounting was made to the respondent 
on January 26, which showed in detail the sales, charges, and condition 
of the produce, and it is asserted by the complainant that the tomatoes 
were sold for the highest prices obtainable in view of their frozen 
condition. 

FINDINGS OF FACT 

1. Complainant is a corporation whose address is 337 Washington 
Street, New York City. 

2. Respondent is an individual whose address is Pompano, Florida. 

3. On December 19, 1941, respondent, at Pompano, Florida, orally 
agreed with Jack Rosner, who was an agent of the complainant, to 
consign to the complainant at New York City, 656 lugs of tomatoes of 
various sizes and two different brands. The tomatoes were to be sold 
by the complainant for the account of the respondent. 
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4. As a part of the consignment agreement, complainant gave the 
respondent an advance of $656, which amount was to be deducted by 
the complainant from the proceeds realized in the sale of the tomatoes. 

5. Neither the complainant nor its agent gave the respondent a guar- 
antee that the tomatoes would be sold for a net return to the respondent 
of $1 per lug. 

6. On December 19, 1941, in accordance with the agreement, re- 
spondent shipped by truck from Florida to complainant at New York 
City, 656 lugs of tomatoes of the sizes and brands called for by the 
agreement. 

7. The tomatoes were delivered to the complainant at New York 
City at 1:30 a.m. on December 22, 1941, and were not unloaded from 
the truck until after 10:00 a.m. on the day of delivery. 

8. The complainant, at the request of the respondent, paid the trans- 
portation charges of $262.40. 

9. Complainant, through its agent Jack Rosner, notified respondent 
that the tomatoes were badly chilled on arrival. 

10. Complainant did not inform respondent of the slowness with 
which the tomatoes were selling, and there is no definite evidence as to 
the time when Rosner, complainant’s agent, notified respondent of the 
condition of the tomatoes on arrival. 

11. Complainant sold 523 lugs of tomatoes between December 22, 
1941, and January 26, 1942, at various prices ranging from a high of 
$2.50 to-a low of 25 cents per lug, for gross proceeds of $344.13. 

12. On January 23, 1942, a Federal inspector certified in a certificate 
of inspection issued under the Produce Agency Act, that the tomatoes 
contained in 137 lugs were affected by decay ranging from 85 to 95 
percent and that he considered them of no commercial value. There- 
after, 133 lugs of the tomatoes were dumped by complainant. 

13. On January 26, 1942, complainant rendered an account showing 
the sale of 523 lugs for gross proceeds of $344.13, payment of transpor- 
tation charges of $262.40, and commission of $34.41. The account 
showed a deficit of $608.68. This account was correct except that no 
commission was due. The deficit was $574.27. Respondent has failed 
and refused to pay the deficit or any part thereof. 

14. The complaint was filed Febrary 18, 1942, and within nine 
months after the cause of action accrued. Respondent's answer and 
counterclaim were filed prior to April 3, 1942. 


CONCLUSIONS 
The relationship of complainant and respondent was that of a selling 
agent and principal. While it is common practice for a selling agent to 
advance to the seller a part of the anticipated proceeds of sale, it is 
unusual for the agent to make a guaranteed advance and, therefore, 
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such claim requires strict proof. Leon Brothers, Inc. v. D. M. Epps, 
PACA Docket No. 3772, S-2585. 

It having been found that complainant was respondent’s agent and 
as such advanced $1 per lug in anticipation of reimbursement being 
made from the gross proceeds, that is, an accommodation rather than a 
guaranteed advance, respondent became liable to complainant for pay- 
ment of such sum as remained unpaid from the proceeds of sale. 
Mechem on Agency, 2nd Ed. Sec. 1601. Factors, 22 Am. Jur. Secs. 41, 
42. Kelly v. Mcguire, 99 Ill. App. 317. In re Joseph P. Murphy Co.’s 
Estate, 63 Atl. (Pa.) 745, 5 L. R. A. (N. 8.) 1147. Newburger-Morris 
Co. v. Talcott, 114 N. E. (N. Y.) 846. 

It is the duty of a factor, or commission merchant, to inform his 
principal of all facts and circumstances relating to the consignment 
which may make it necessary for the principal to take measures for 
the reasonable protection of his interests. Factors, 35 C. J. S. Sec. 25 
et. seg. Shoyer v. Edmund Wright-Ginsberg Co., Inc., 148 N. E. 
(N. Y.) 328. In the present case, sufficient information was not given 
respondent. Witnesses for complainant testified that respondent was 
informed of the condition in which the shipment arrived, but the time 
of this notice to respondent is not established, and there is no evidence 
of any further information concerning the delay in the sale of the to- 
matoes. Since complainant did not inform respondent fully, com- 
plainant is not entitled to his commission. Chester Franzell & Com- 
pany v. A. D. Cohen Company, PACA Docket No. 2194, S. 1403. 

The account of sales does not show the exact dates on which the 
sales were made, but, since 137 lugs were condemned on January 23, 
and the account is dated January 26 and accounted for 523 lugs, and 
only 133 lugs were dumped, it would seem to follow that four lugs were 
sold between January 23 and 26. Moreover, it cannot be found, in the 
absence of proof, that the accounting was not made within 10 days 
from date of the last sale. 

Respondent’s failure and refusal to pay complainant the amount 
of the deficit was in violation of section 2 of the act. Reparation 
should be awarded complainant. Respondent’s affirmative cause of 
action against complainant should be dismissed. The facts should be 
published. 

ORDER 

Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $574.27, with interest thereon at 5% 
per annum from January 1, 1942 until paid. 

The facts and circumstances, as set out herein, shall be published. 

Respondent’s answer alleging an affirmative cause of action against 
complainant is dismissed. 

Copies hereof shall be served on the parties by registered mail or in 
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person, and this order, except as to the time of payment of reparation 
and as to service on the parties, shall become effective 20 days after 


its date. 


(A. D. 505) 


Leann R. HawtTHorne v. Ben Werstonp, J. Lamperta, and Kina’s Propuce 
Corporation. PACA Doc. No. 4234. Decided November 17, 1943. 


Agency—Ratification—Failure to Account 


Where complainant sold through respondent Wetstone to respondent Lamberta 
a number of bags of Conn. U. S. Commercial potatoes at an agreed price on 
c.o.d. State of New York basis, which contract of sale was assigned to re- 
spondent King’s Produce Corporation, and in payment for the produce the 
complainant accepted the assignee’s check, payment of which was stopped, 
and because the potatoes were found to be below grade, respondent Wetstone, 
without prior authority, resold the shipment at a reduced price, it is held 
that reparation should be awarded complainant against King’s Produce Cor- 
poration for failure to account, and that since the complainant ratified the 
resale by accepting the buyer’s check and by filing this complaint, the 
complaint as to respondent Wetstone should be dismissed. 

. Saul Seidman, of Hartford, Connecticut, for complainant. Mr. Samuel Seid, 
of Brooklyn, New York, and Miss Ruth Lerner of New York, for respondents. 
Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), instituted by Leland R. 
Hawthorne, the complainant, seeking reparation from the respondents, 
Ben Wetstone, J. Lamberta, and King’s Produce Corporation. In his 
formal complaint, filed July 20, 1942, complainant alleges that there 
is due and owing him the sum of $400, the purchase price of 250 bags 
of potatoes, which complainant sold to respondent J. Lamberta on 
April 25, 1942. Complainant alleges that the sale was negotiated by 
respondent Wetstone, as agent of respondent Lamberta, who purchased 
the potatoes for respondent Lamberta at complainant’s farm. Com- 
plainant further alleges that the sale was to be final at his farm, and 
that he accepted a check for $400 for the purchase price which re- 
spondent Wetstone endorsed, but prior to the time the check was de- 
posited, Wetstone advised that payment had been stopped, and the 
check was not deposited. Complainant states that Wetstone had ap- 
parently assigned the original contract to King’s Produce Corporation, 
such assignment being without authority, and that later Wetstone, 
without authority, resold the potatoes to King’s Produce Corporation at 
the reduced price of $275. Complainant contends that he accepted the 
check for $275 as part payment, but this check was returned unpaid, 
and that, therefore, he has received no part of the purchase price of the 
potatoes. 
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Respondent Wetstone, in his answer, alleges that he sold the potatoes 
involved in this case to respondent Lamberta, but states that he was 
agent of complainant and not Lamberta. To substantiate his conten- 
tion, Wetstone points out that the sales slip bears the notation “agent 
for Leland Hawthorne.” Respondent Wetstone denies that the sale of 
the potatoes was final at complainant’s farm, and alleges that the 
buyer had the right to inspect the potatoes at delivery point before 
accepting them. It is further alleged by respondent Wetstone that he 
sold to Lamberta potatoes belonging to complainant’s father, Robert 
Hawthorne, not complainant, Leland Hawthorne, and that respondent 
Lamberta assigned his contract to King’s Produce Corporation. Wet- 
stone contends that after the assignment by Lamberta to the King’s 
Produce Corporation, the latter corporation sent its check to Robert 
Hawthorne by the truck driver who was instructed to pick up the 
potatoes belonging to Robert Hawthorne. Respondent Wetstone alleges 
that when the potatoes arrived in New York, they were found to be 
below grade, and that he called Robert Hawthorne, at which time he 
learned that the potatoes had come from complainant, and not Robert 
Hawthorne. Respondent Wetstone states that at this time Robert 
Hawthorne could not get in touch with complainant, and that Robert 
Hawthorne authorized him to dispose of the potatoes for the best 
obtainable price. Wetstone claims that he then sold them for the best 
obtainable price which was $1.10 ewt. or for the total of $275 which was 
paid by King’s Produce Corporation in lieu of the $400, the original 
contract price. Wetstone claims that he was not informed as to the 
$275 check being dishonored until he was served with the complaint, 
and that he was, therefore, deprived of the opportunity of trying to 
obtain collection. Respondent Wetstone states that King’s Produce 
Corporation has filed a petition in bankruptcy. 

In his answer, J. Lamberta denies that he purchased the potatoes 
involved in this case. Lamberta alleges that respondent Wetstone 
asked him to truck some potatoes from complainant’s farm to King’s 
Produce Corporation, that he received a check from Wetstone in the 
sum of $400 to pay for the potatoes, and that respondent Wetstone 
placed his o.k. on the back of the check. Lamberta contends that he 
sent a truck to the farm of complainant, delivered the check, picked 
up the potatoes, and trucked them to the place of business of the King’s 
Produce Corporation, for which he received from the King’s Produce 
Corporation, the sum of $50 for such service. This respondent further 
alleges that he has on another occasion purchased some potatoes from 
respondent Wetstone, but the potatoes which are the subject matter 
of this case were never purchased or authorized to be purchased by him. 
Respondent Lamberta calls attention to the letter written by respondent 
Wetstone, dated May 20, 1942, which was annexed to the report of 
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investigation, and in which Wetstone states that Lamberta sold the 
load of potatoes involved in this case to the King’s Produce Corporation 
on Monday (April 27th). Lamberta points out that the first check 
which King’s Produce Corporation gave in payment of the potatoes was 
actually dated April 26, 1942, and, therefore, executed even before 
the alleged sale. 

The copy of the complaint was served on respondent King’s Produce 
Corporation by registered mail on September 1, 1942, but no answer 
has been filed. In accordance with section 47.25(c) of the applicable 
rules of practice (7JCFR, 1941 Supp., 47.25(c)), the allegations of the 
complaint as to this respondent are deemed admitted. 

In its opening statement, complainant alleges that the sales slip 
covering the transaction involved in this case, proves that respondent 
Wetstone was acting as agent of respondent Lamberta and not com- 
plainant. Complainant points out that the sales slip is not signed by 
respondent Lamberta, but is signed by respondent Wetstone, who com- 
plainant contends signed in behalf of Lamberta. Complainant states 
that he assumed that the original check in payment of the potatoes 
had been made payable to Robert Hawthorne, his father, through in- 
advertence, and since he could obtain endorsement without difficulty, 
he saw no reason to refuse delivery of the 250 bags which he was re- 
quired to deliver under his contract. Complainant alleges that if 
Robert Hawthorne authorized respondent Wetstone to resell the pota- 
toes it could in no way bind complainant, since Robert Hawthorne was 
not the agent or representative of complainant, and had no authority 
to make any arrangements in his behalf. Complainant concludes that 
respondent Wetstone had no authority to resell the potatoes and such 
action by respondent Wetstone was for a fraudulent purpose. 

Answering the complainant’s opening statement, Wetstone denies 
that respondent Lamberta did not sign the sales slip, and alleges.that 
the sales slip attached to the complaint, is not complete in that it fails 
to show the signature of respondent Lamberta who purchased the 
potatoes and signed the sales slip as such purchaser. Respondent Wet- 
stone submits a sales slip, signed by Lamberta. Apparently the orig- 
inal sales slip was signed by Lamberta after a carbon duplicate was de- 
livered to complainant. To substantiate his contention that Lamberta 
resold the potatoes purchased from Robert Hawthorne to King’s Pro- 
duce Corporation, Wetstone submitted a sales slip, sighed by I. Wag- 
man, president of King’s Produce Corporation. 

In a letter dated February 18, 1943, the attorney for respondent 
Lamberta states that the two sales slips, signed by Lamberta and at- 
tached to Wetstone’s reply to the opening statement, were not the sales 
clips covering the transaction involved in this case. Respondent Lam- 
berta was then given an opportunity to file a supplemental answering 
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statement setting forth this material, but he failed to file such state- 
ment. Respondent Lamberta submitted an affidavit of Irving Wag- 
man, President of King’s Produce Corporation, who stated that King’s 
Produce Corporation purchased the potatoes involved in this case di- 
rectly from respondent Wetstone, who acted as agent of the Haw- 
thornes. Wagman further stated that respondent Lamberta agreed to 
truck the potatoes for King’s Produce Corporation, and for such service 
King’s Produce Corporation, paid respondent Lamberta the sum of $50. 


FINDINGS OF FACT 

1. Complainant is an individual whose address is Hazardville, 
Connecticut. 

2. Respondent Ben Wetstone is an individual whose address is 213 
Thompson Shore Road, Manhasset, Long Island, New York. Re- 
spondent J. Lamberta is an individual whose address is Middle Village, 
Long Island, New York. Respondent King’s Produce Corporation is a 
corporation whose address is Osborne Street, Brooklyn, New York. 
Respondent Ben Wetstone was issued a license under the act on April 
22, 1942. Respondent Joseph Lamberta had no license at the time of 
the transaction involved in this case, but was issued a license on Sep- 
tember 28, 1942. * Respondent Kings Produce Corporation has never 
been licensed under the act, but at the time of the transaction involved 
in this case was subject to a license. 

** 3. On April 25, 1942, complainant sold to respondent J. Lamberta 
500 bags of Conn. U. S. Commercial potatoes at the agreed price of 
$1.60 cwt., on a c. o. d. basis. Respondent J. Lamberta accepted 250 
bags of these potatoes at $1.60 cwt., or for the total price of $400. 

4. The contract was negotiated by respondent Ben Wetstone, a 
broker, who acted in negotiating such sale as agent for complainant. 

5. The potatoes were shipped from Hazardville, Connecticut, to the 
State of New York. 

6. The contract for the sale of the potatoes involved in this case was 
later assigned to respondent King’s Produce Corporation. 

7. In payment for the potatoes, complainant accepted respondent 
King’s Produce Corporation’s check for $400, drawn payable to Robert 
Hawthorne, but payment on this check was later stopped. 

8. On April 29, 1942, when the potatoes arrived at King’s Produce 
Corporation, they were found to be below grade, and respondent Wet- 
stone, as agent for complainant, resold the shipment of potatoes to 
King’s Produce Corporation at the reduced price of $275. 

9. Respondent King’s Produce Corporation sent its check to com- 
plainant for $275, which check was accepted by complainant, but was 


*Last sentence of Findings of Fact 2, cited to text, corrected by Supplemental Order dated 


December 27, 1943.—Ed. 
oa Findings of Fact 3, cited to text, changed by Supplemental Order dated December 27, 1943. 
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later. dishonored, and, therefore, there is due and owing complainant 
from King’s Produce Corporation, the sum of $275, no part of which 
has been paid. 

10. Respondent Wetstone exceeded his authority when he resold 
the potatoes at a reduced price, but complainant ratified the resale by 
respondent Wetstone in accepting the buyer’s check, and in bringing 
this action against the buyer, King’s Produce Corporation. 

11. Complainant filed a complaint herein on July 20, 1942, which 
was within nine months after April 25, 1942, when the alleged cause 
of action accrued. 

CONCLUSIONS 

The burden of proof rests upon complainant to prove the allegations 
of his complaint by a preponderance of the evidence. D. McCauley & 
Company, Inc. v. James C. Statler, PACA Docket No. 2227, S-1466. 
Complainant has failed to sustain this burden, in that he has not shown 
that the words “Picked up at Farm Price $1.60 cwt at Farm C.O.D. 
Basis,” which appear on the memorandum of sale, mean that the pota- 
toes were sold on a “farm acceptance” basis. Neither has complainant 
shown that respondent Wetstone was not his agent. In fact, the sales 
slip which complainant submitted as covering the transaction involved 
in this case shows that respondent Wetstone was agent for complainant. 
Complainant has also failed to sustain this burden in showing that he 
accepted King’s Produce Corporation’s check for $275 as part payment 
instead of in full payment of the potatoes. 

Upon arrival at destination, the potatoes involved in this case were 
found to be below grade and the purchaser, King’s Produce Corpora- 
tion, rejected the shipment. Respondent Wetstone, as agent for com- 
plainant, exceeded his authority and resold the potatoes to King’s 
Produce Corporation at a reduced price. However, even though an 
agent has, without valid excuse, violated or disobeyed his principal’s 
instructions, yet, if the principal, with full knowledge of all the facts 
ratifies the transaction, the agent is discharged from any liability to 
his principal. 2 Am. Jur. sec. 279; Bell v. Cunningham 3 Pet. (U. S. 
69, 7 L. ed. 606. Complainant, in accepting the check of respondent 
King’s Produce Corporation in the amount of $275, ratified the resale 
of the potatoes at the reduced price. Complainant also by filing this 
complaint against respondent King’s Produce Corporation must be 
held to have ratified the contract made by his agent: McClintick & 
Company v. Abdo Bros., PACA Docket No. 95, 8-37. Also see Wheeler 
& Wilson Mfg. Co. v. Aughey, 144 Penn State 398, 27 Am. St. R. 638. 
Therefore, the complaint as to respondent Wetstone should be dis- 
missed. 

Respondent Lamberta originally purchased the potatoes involved 
in this case, but his contract was assigned to respondent King’s Produce 
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Corporation. This assignment was ratified by complainant when he 
accepted King’s Produce Corporation’s check for the purchase price, 
and, therefore, the complaint as to respondent Lamberta should be 
dismissed. 

Respondent King’s Produce Corporation purchased the potatoes at 
the reduced price of $275, but has failed to account to complainant 
for this amount which constitutes a violation of section 2 of the act. 
Therefore, complainant should be awarded reparation for this amount 
with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent King’s 
Produce Corporation shall pay complainant, as reparation, $275, with 
interest thereon at 5 percent per annum from April 29, 1942 until paid. 
The complaint as to respondent J. Lamberta and respondent Ben 


Wetstone is dismissed. 
The facts and circumstances herein stated shall be published. 
Copies hereof shall be served upon the parties by registered mail or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 


its date. 


(A. D. 506) 


Horvitz Broruprs v. Rorustein & Sons. Inc. PACA Doc. No. 4174; H. Roth- 
stein & Sons, Inc. v. Horvitz Brothers and Abe Schefman & Sons. PACA Doc. 
No. 4175. Decided November 17, 1943. 


Unsuitable Shipping Condition—Evidence—Claim 
of Shortage—Counterclaim 


Where respondent, by agent, at Chicago, examined the onions at time of purchase, 
without seller's warranty thereof, it is held that the respondent’s contention 
that the onions were not in suitable shipping condition is not tenable as the 
commodity was not purchased on an f.o.b. shipping point basis and, there- 
fore, the complainant is entitled to an award of reparation for the balance of 
the purchase price, and it is further held that respondent’s counterclaim should 
be dismissed on the ground that prior to the amendment of the act and at the 
time transaction occurred, the act did not provide for recovery of damages 
by principal from his broker for breach of contract alleged in the counterclaim. 


Mr. Winfield W. Crawford, of Philadelphia, Pennsylvania, for Horvitz Brothers. 
Mr. Ned Stein, of Philadelphia, Pennsylvania, for H. Rothstein & Sons, Inc. 
a Abe Schefman, of Chicago, Illinois, per se. Mr. Raymond L. Dillman, 

xaminer. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 
In the above-captioned consolidated reparation proceedings under 
the Perishable Agricultural Commodities Act (7 U.S.C. 1940 ed. 499a 
et seq.), reparation of $107.11, with interest at five percent per annum 
from July 15, 1941 until paid, was awarded Horvitz Brothers on March 
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' 25, 1943 (2 A. D. 67). In the order of March 25, 1948, the counter- 
claim of H. Rothstein & Sons, Inc. (hereinafter referred to as “Roth- 
stein”), was dismissed on the ground that it was not filed within nine 
months from the date that the alleged cause of action accrued. 

On April 10, pursuant to the rules of practice (7 CFR, 1941 Supp., 
47.41 (a)(3)), Rothstein filed a petition for reconsideration of the 
order of reparation. A copy of the petition was served by registered 
mail on Horvitz Brothers on April 12 and on Abe Schefman and Sons 
(hereinafter referred to as “broker”) on April 16. 

On April 24 (2 A. D. 122), no decision on the petition having been 
rendered, and without making a decision on the merits of the petition, 
the reparation order of March 25 was set aside in a supplemental order 
which was served on the parties on April 27 and 28. 

Before the entry of the supplemental order of April 24, Rothstein, 
in the District Court of the United States for the Eastern District of 
Pennsylvania, filed on appeal from the March 25 order, which was 
filed in this proceeding on April 27. The April 10 petition for recon- 
sideration has not been withdrawn. 

Rothstein attached to the petition for reconsideration, a copy of a 
letter addressed to H. A. Spilman, Agricultural Marketing Service, 
dated November 29, 1941. Such letter was in answer to a request for 
information desired in determining whether the complaint should be 
entertained. The letter concluded with the statement: “. . . we think 
that we are entitled to reimbursement of our loss on account of the 
merchandise being misrepresented to us . . . We handled the onions as 
rapidly as possible to avoid further deterioration . . . and since we 
have handled in the proper manner we are hereby placing our claim 
with you for $464.40 against Horvitz and . or Schefman.” In substance, 
it is alleged in the counterclaim that the broker was informed by tele- 
phone on June 16, 1941, that Rothstein was interested in several cars 
of strictly good, sound, medium to large U. S. No. 1 onions, which was 
followed by the broker’s purchase of the onions in question; that on 
inspection of the two loads at Philadelphia, Pennsylvania, the onions 
were found to be of very poor quality and condition and not U.S. No. 
1. It is contended that the onions were not sound, were not in suitable 
shipping condition at the time of purchase, and that the kind and 
quality of onions delivered was a breach of warranty of fitness as well 
as quality; and that, because of respondent’s failure to deliver the kind 
and quality and grade of onions specified, Rothstein sustained a total 
loss of $384.75. 

The record shows that the broker wired Rothstein on June 16: 
“BOUGHT FOR YOUR ACCOUNT ART 20032 ART 23985 MEDIUM 
TEXAS ONIONS BOTH 3.50 FOR CHICAGO.” On the following day 
Rothstein wired the broker: “ADVISE BRAND SHIPPING DATES 
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AND IF GRADE US ONE .. .” The broker answered that the cars 
were shipped June 13 and were “NOT GRADED.” On June 19 Roth- 
stein wired the broker that it was “DISAPPOINTED” in the onions 
which had arrived at Philadelphia, Pennsylvania, stating that they did 
not “CALL THESE US ONE OR OUTSTANDING ONIONS” and that 
inspection showed “DAMP AND SOME DECAY.” Rothstein also 
stated: “IF YOU THINK CAN DO ANYTHING HORVITZ GIVE 
US SOME CONSIDERATION . .. OTHERWISE WILL HONOR 
DRAFTS JUST SAME BUT DO NOT THINK WE GETTING FAIR 
TREATMENT.” Rothstein wrote the broker on June 20 that the 
onions had been unloaded and that it was found that “car 23985 checks 
10 short and 20032 checks 14 short. We would request that you contact 
Horvitz Bros., . . . and see that we are reimbursed in the amount of 
$84.00 to cover these shortages.” 

Bills of lading issued by the originating carrier show that each load 
consisted of 510 bags. The cars arrived at Chicago, Illinois, on June 
16. Arrival notices by the Wabash Railroad show that the cars were 
placed at the Chicago Produce Terminal at 12:30 p.m. on the day of 
arrival. Invoices issued by complainant were endorsed by the broker 
with the statement that each carload consisted of 510 sacks. Albert 
Horvitz of complainant partnership, states that he looked at the onions 
in the cars at the time of sale, and that the loads “appeared to be 
intact.” An employee of H. Rothstein & Sons, Inc., states that on arrival 
of the cars at Philadelphia he “personally superintended the unloading 
and checked the contents” of the cars; that car ART 20032 contained 
496 bags, and car ART 23985 contained 489 bags; and that two bags in 
each car were “rejected to the railroad.” The cars were unloaded by 
Rothstein on the team track of the delivering railroad, but the carrier 
made no check of the number of bags removed from either car. A car- 
rier representative stated that it is not the practice at Philadelphia for 
the railroad to make a checkout of cars that are unloaded on team 
tracks. 

FINDINGS OF FACT 

1. Horvitz Brothers is a partnership doing business at 1421 South 
Aberdeen Street, Chicago, Illinois, and is composed of Albert, Philip, 
and Stanley Horvitz, as individual members of the partnership. 

2. H. Rothstein & Sons, Inc., is a corporation having its principal 
place of business at Philadelphia, Pennsylvania, and during the period 
covered in the complaint, was licensed in accordance with the licensing 
provisions of the act. 

3. Abe Schefman & Sons is a broker located at Chicago, Illinois, and 
acted as agent for the respondent, H. Rothstein & Sons, Inc. 

4. On June 16, 1941, H. Rothstein & Sons, Inc., telephoned its buy- 
ing agent, Abe Schefman & Sons, at Chicago, Illinois, to purchase two 
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carloads of good, sound, grade U. S. No. 1 onions, and the agent, on 
the same day purchased two carloads of onions from Horvitz Brothers 
at the agreed price of $3.50 per sack, f.o.b. Chicago, less freight charges 
of $224.07 per car then accrued on the shipments. The onions had 
been loaded at Caddo Mills, Texas, on June 13, 1941, in cars initialed 
and numbered ART 23985 and ART 20032, and consisted of 510 sacks 
in each car. The cars were on track at Chicago, Illinois, and the onions 
were examined by Abe Schefman of Abe Schefman & Sons, Inc., who 
purchased and accepted them without the seller’s warranty thereof 
and in reliance upon his examination of the onions, as agent for H. 
Rothstein & Sons, Ine. 

5. Following purchase of the two carloads of onions on June 16, 1941, 
they were diverted by Horvitz Brothers from Chicago, Illinois, to 
Philadelphia, Pennsylvania, “advise H. Rothstein.” 

6. H. Rothstein & Sons, Inc., paid complainant for the onions con- 
tained in car ART 23985 the agreed price, less $64.26, which it claims 
was the contract value of 21 bags of onions that were short, and later 
paid $1,518.08 on the purchase price of the onions contained in car 
ART 20032, leaving an unpaid balance of $42.85. There remains due 
and owing Horvitz Brothers from H. Rothstein & Sons, Inc., a total 
unpaid balance on the two cars of $107.11. 

7. Horvitz Brothers filed an informal complaint on November 15, 
1941, and within nine months after its cause .of action accrued, and 
filed a formal complaint on March 25, 1942. 

8. H. Rothstein & Sons, Inc., filed an informal claim against Horvitz 
Brothers and Abe Schefman & Sons on November 29, 1941, and within 
nine months from the date of accrual of the cause of action that was 
later embodied in its formal counterclaim. 


; CONCLUSIONS 

Proof of shortage is limited to that given by the buyer’s employee. 
Since the claim of shortage was not reported to the delivering railroad 
at the time of unloading so that it could have been checked by the 
carrier or otherwise verified, such proof of shortage is not sufficiently 
corroborated. Thomas M. Rini, Inc. v. C. R. Runciman, PACA Docket 
No. 1907, S-1398. This conclusion seems warranted even though the 
record indicates that it was not the practice of the delivering carrier 
at Philadelphia to check out or supervise the checkout of the contents 
of cars unloaded on its team tracks. It is assumed that the carrier 
would have had sufficient interest in the claimed shortage to have taken 
some appropriate action if the shortage had been called to its attention 
at the time. 

Rothstein’s contention that the onions were not in suitable shipping 
condition is not tenable for the reason that they were loaded in Texas 
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and were not purchased on an f.o.b. shipping point basis, but on the 
basis of inspection made by the buyer’s agent at Chicago. .Winslow & 
Gregory Produce Company v. A. J. Associates Produce Corp., PACA 
Docket No. 3263, S-2503. 

Since Rothstein, by agent, examined the onions at the time of pur- 
chase, and Horvitz Brothers made no warranty respecting them, Roth- 
stein’s failure to pay the price in full was in violation of section 2 of the 
act. An order should be entered requiring payment to Horvitz Brothers 
of the unpaid portion of the price. 

The remaining question relates to the agent’s liability to its prin- 
cipal. Rothstein contends that in a telephone conversation with the 
broker of June 16, the purchase of “good, sound, medium to large 
U. S. No. 1 onions was specified.” The agent claims that its principal 
was informed in the telephone conversation that the onions “were not 
graded,” and that he also wired the information. The broker wired 
the buyer on the day of purchase that the onions were “medium Texas,” 
but did not wire that they were not graded until June 17, in answer to 
the buyer’s inquiry of that date. The buyer’s wire to the broker on 
June 16 referred to its prior telephone conversation in which it was 
stated: “. . . informed you wanted two cars strictly, good, sound, U. S. 
No. 1 onions.” The broker did not deny the telephone conversation. 
The effect of this evidence is that the buyer’s telephoned order was for 
the purchase of good, sound, grade U. S. No. 1 onions. 

The liability of the broker to its principal under the facts disclosed 
must be found in section 2 of the act. Paragraph 4, thereof, as amended 
April 6, 1942, authorizes the recovery of damages against a broker who 
fails, without reasonable cause, to perform a duty, “express or implied, 
arising out of any undertaking in connection with any such transac- 
tion.” Prior to such amendment, and at the time this transaction arose, 
the statute did not authorize the recovery of damages from a broker for 
breach of contract. It follows that the counterclaim must be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent, H. Roth- 
stein & Sons, Inc., a corporation of Philadelphia, Pennsylvania, shall 
pay complainant, Horvitz Brothers, a partnership of Chicago, Illinois, 
as reparation, $107.11, with interest thereon at 5 percent per annum 
from July 15, 1941 until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 


its date. 





W. J. ENGEL COMPANY v. BUSHMAN 


(A. D. 507) 


W. J. Encex Company v. JosepH L. Busoman. PACA Doc. No. 4238. Decided 
November 26, 1943. 
Stay of Prior Order 


Order of November 1, 1943*, in this proceeding, awarding complainant damages 
in certain amount is hereby stayed, pending decision to grant or deny com- 
plainant’s petition for reconsideration claiming additional damages, in ac- 
cordance with rules of practice under the act. 

Mr. Alexander Golbus, of Chicago, Illinois, for complaiant. Messrs. Fisher, 
Cashin and Reinholdt, of Stevens Point, Wisconsin, for respondent. Muss 
Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


SUPPLEMENTAL ORDER 

By order dated November 1, 1943, in the proceeding described above, 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a et seq.), complainant was awarded damages in the 
amount of $319.26. On November 15, 1943, complainant filed a petition 
for reconsideration claiming additional damages in the amount of 
$150.29. In accordance with the rules of practice (7 CFR, 1941 Supp., 
47.41(b)), and to provide sufficient time for the service of such petition, 
the filing of respondent’s answer thereto, and consideration thereof, 
the order of November 1, 1943, is hereby stayed, pending the decision 
to grant or deny the petition for reconsideration. 

This order shall be served on the parties by registered mail or in 
person. 


(A. D. 508) 


J. T. Watton v. C. Cometia, Inc. and THe LANcasTer-ACKER Company. PACA 
Doc. No. 4169. Decided November 30, 1943. 


Contracts—Extrinsic Evidenee—Term F.O.B. Sale U. S. No. 1 


Where written contract entered into between b oneness and C. Comella, Inc., 
respondent, called for f.o.b. sale U. S. No. 1 peaches which term signifies, 
under regulation under act, that delivery is made to purchaser at shipping 
point and that purchaser assumes the risk of damage and deterioration in 
transit not caused by shipper, and complainant delivered to respondent 
peaches as provided in contract, and in suitable shipping condition, it is held 
that he fulfilled the conditions of the contract, and, therefore, the complainant 
should be awarded reparation in accordance with the contract, and it is 
further held that The Lancaster-Acker Company, the other respondent in this 
proceeding, should make reparation to complainant for damages arising out 
of transaction in handling, without authority, cars of peaches which did not 
grade U. S. No. 1 for complainant’s account. 

Mr. W. S. Allen, of Greenville, Georgia, for complainant. Messrs. Edgert & 
Edgert, of Cleveland, Ohio, for respondent, C. Comella, Inc. Mr. J. N. 
Peacock, Jr., of Albany, Georgia, for respondent, The Lancaster-Acker Com- 
pany. Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


*2 AD 574.—Ec 
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PRELIMINARY STATEMENT 

This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), instituted by J. T. Walton, 
the complainant, seeking reparation from the respondents, C. Comella, 
Inc. and The Lancaster-Acker Company. In his complaint filed March 
11, 1942, complainant alleges that by written contract made July 21, 
1941, through his agent, respondent Lancaster-Acker Company, he sold 
to respondent, Comella, 17 carloads of U. S. No. 1 peaches on an f.o.b. 
Woodbury, Georgia, basis, and that Comella accepted the peaches, but 
has not paid the full contract price, having accounted on a commission 
basis for 11 cars of these peaches. Complainant further alleges that 
he did net authorize either respondent to handle the peaches on a com- 
mission basis, or to vary the terms of the written contract. Com- 
plainant states that respondent Lancaster-Acker Company has made 
a false and misleading statement for a fraudulent purpose in advising 
respondent C. Comella, Inc. that the sale was in effect on a delivered 
basis, and that off-grade shipments might be handled for the com- 
plainant’s account. ; 

Both respondents filed answers admitting that there was a written 
contract between the parties. However, in its answer, respondent 
Lancaster-Acker Company claims that complainant knew that the 
peaches were to grade U.S. No. 1 at destination, and that complainant 
agreed to have the off-grade shipments handled for his account. 

In its answer, respondent C. Comella, Inc. contends that the sale 
was made on a delivered basis and that complainant, through his agent, 
Lancaster-Acker Company, agreed to have the peaches which failed to 
grade U.S. No. 1 at Cleveland, Ohio, handled for his account. Respond- 
ent C. Comella, Inc. made a motion in its answer to dismiss the com- 
plaint, but such motion cannot be sustained since the allegations in the 
complaint are sufficient to make charges against respondent C. Comella 
Inc. within the purview of the act. 

A hearing was held in Cleveland, Ohio, on November 5, 1942, before 
an examiner, John C. Brooke. No one appeared for complainant and 
Sol Edgert appeared as attorney for the respondents. As there was 
no dispute that there was a written contract between the parties, the 
testimony related principally to the fact that C. Comella, Inc. under- 
stood the transaction to be a delivered sale. 

Depositions were taken of B. M. Crittenton, C. A. Blalock, and 
H. W. Lancaster, witnesses for respondents in support of respondents’ 
contentions. A deposition was also taken of complainant in support 
of his contention. Complainant objected to some of the evidence offered 
by the witnesses for respondents in their depositions. None of the 
objections are sufficient to require the exclusion of the evidence ob- 
jected to, except the testimony of C. A. Blalock’s (see page 11 of 
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deposition of C. A. Blalock) where complainant objected to the evidence 
as seeking to vary the terms of the written contract. This objection 
is sustained since extrinsic evidence seeking to alter the terms of an 
unambiguous written contract is inadmissible. 

This dispute arises largely from the different interpretations of the 
written contract which calls for an f.o.b. sale. Complainant considers 
it an ordinary f.o.b. shipping point transaction while respondents con- 
sider it f.o.b. as to price, and delivered as to quality and condition. 

From the record, it appears that The Lancaster-Acker Company 
was agent for both complainant and C. Comella, Inc. In a telegram 
dated July 21, 1941, The Lancaster-Acker Company did state that C. 
Comella, Inc., should handle any cars which failed to grade U. S. No. 1 
at destination for complainant’s account, although complainant denies 
having authorized The Lancaster-Acker Company to make any change 
in the original contract. 

Under the terms of the written contract, payment for the peaches 
was to be made at the time of shipment, and on the basis of the ship- 
ping point inspection. As is shown by the Federal inspection certificate 
included in the record, the peaches graded U. 8. No. 1 at shipping point. 

C. Comella, Inc., contends that it has paid in full the contract price 
on three of the 11 cars. Complainant denies receiving the money for 
the three cars. However, complainant does state in his deposition that 
he has a check for $77.96, but for what this check was issued is not 
explained in the record. 


FINDINGS OF FACT 


1. Complainant is an individual whose address is R.F.D. No. 1, 
Woodbury, Georgia. 

2. Respondent C. Comella, Inc., is a corporation whose address is 
2629 E. 40th Street, Cleveland, Ohio, and respondent The Lancaster- 
Acker Company is a partnership composed of H. W. Lancaster and 
L. D. Acker, whose address is Albany, Georgia. Both respondents 
were licensed under the act at the time of the transaction here involved. 

3. About July 21, 1941, The Lancaster-Acker Company agreed to sell 
for complainant one-half of complainant’s peach crop to C. Comella, 
Inc. 

4. Respondent C. Comella, Inc., and complainant entered into a writ- 
ten contract, dated July 21, 1941, which both signed, and in which C. 
Comella, Inc., agreed to pay complainant 70 cents for 134 inches and 
up to two inches, and 90 cents per bushel for the two inches and up 
U. S. No. 1 peaches. The sale was on an f.o.b. basis. 

5. Under the contract, C. Comella, Inc., deposited $2,000 in escrow 
in the Bank of Manchester, Manchester, Georgia. The contract stated 
that when each car was shipped complainant would present to the bank 
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an original bill of lading, together with a Federal certificate showing 
the peaches to be of U.S. No. 1 grade, and the bank would pay through 
The Lancaster-Acker Company $100 per car on each car shipped, and 
respondent Lancaster-Acker Company would draw a draft on C. 
Comella, Inc., for the balance of the purchase price. Six cars, FGEX 
34306, WFEX 49677, FGEX 14150, FGEX 16183, FGEX 3200, and 
WFEX 61101, were turned over to Lancaster-Acker Company. The 
peaches in these cars were Federally inspected and were graded U. S. 
No. 1. These cars were then shipped from Woodbury, Georgia, to 
Cleveland, Ohio, and were paid for in accordance with the terms of 
the contract. 

6. Beginning July 25, 1941, pursuant to the contract, complainant 
turned over to The Lancaster-Acker Company 11 cars, WFEX 60669, 
FGEX 50720, FGEX 61760, FGEX 33883, WFEX 49793,;WDEX 9153, 
WFEX 66001, WFEX 60647, WFEX 62525, FGEX 11414, and FGEX 
31760. The peaches in these cars were Federally inspected and were 
graded U. S. No. 1, and were then shipped from Woodbury, Georgia, 
to Cleveland, Ohio. 

7. On July 21, 1941, respondent Lancaster-Acker Company without 
authority from complainant, agreed for respondent C. Comella, Inc., 
to handle any of these cars that did not grade U.S. No. 1 at destination 
for the complainant’s account. By reason of this unauthorized act of 
the agent, complainant sustained damages of $2,121.60, which rep- 
resents the sale price of the 11 cars, less $1,200 that was paid com- 
plainant out of the escrow money. 

8. Subsequently, C. Comella, Inc. admitted owing the contract price 
for three cars, WFEX 60669, FGEX 50720, and WFEX 60647, but has 
failed to pay the contract price on any of the 11 cars. 

9. Respondent C. Comella, Inc. in violation of the written contract, 
handled the cars that did not grade U.S. No. 1 at destination for com- 
plainant’s account, thereby failing to account to complainant for the 
contract price on 11 cars, less $1,200 paid to complainant by the bank 
out of the escrow money, or $2,121.60, no part of which has been paid. 

10. Complainant filed a complaint herein on March 11, 1942, which 
was within nine months after July 1941, when the alleged cause of 
action accrued. 

CONCLUSIONS 

The written contract entered into between complainant and C. 
Comella, Inc. called for a f.o.b. sale of U. S. No. 1 peaches. The 
contract was negotiated by The Lancaster-Acker Company as agent of 
both parties. Section 46.24(i) of the regulations under the act states, 
in substance, that when goods are sold on an f.o.b. basis, it means that 
delivery is made to the purchaser at shipping point and that the pur- 
chaser assumes the risk of damage and deterioration in transit not 
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caused by the shipper. Therefore, when complainant delivered to re- 
spondent U. S. No. 1 peaches at shipping point in suitable shipping 
condition, he fulfilled his contract. Venice Growers Association v. 
Scandurra S. Galletta, PACA Docket No. 1622, S-1187. 

The written contract is specific, and extrinsic evidence cannot be 
received to vary the terms of the written instrument. Smith v. Law- 
rence, 23 Ga. App. 795, 99 S.E. 536 (1919). All agreements made by 
the parties are presumed to be written into the contract. McDew v. 
Hollingsworth, 19 Ga. App. 185, 91 S.E. 246 (1917). Therefore, the 
failure of C. Comella, Inc. to pay for 11 cars in accordance with the 
terms of the written contract constitutes a violation of section 2 of the 
act for which complainant should be awarded reparation with interest. 
The Lancaster-Acker Company having agreed that C. Comella, Inc. 
handle the cars that did not grade U. S. No. 1 for complainant’s ac- 
count, without the authority of complainant and contrary to the terms 
of the written contract, has failed, without reasonable excuse, to per- 
form a duty arising out of the transaction involved in this case, and, 
therefore, has violated section 2 (4) of the act, for which complainant 
should be awarded reparation with interest. 






















ORDER . 

Within 30 days from the date of this decision, respondents shall pay 
complainant, as reparation, $2,121.60, with interest thereon at 5 percent 
per annum from July 31, 1941 until paid. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 










UNPUBLISHED DECISIONS 


A.D. 509. In re Sam Maglio (or Sam Magliolo) and Sam Barone, 
co-partners, doing business as the M & B Produce, PACA Doc. No. 
4172. Decided November 3, 1943. Mr. F. W. Woodley, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator. 

A.D. 510. Wilensky & Company v. Red River Potato Company, 
Inc., PACA Doc. No. 4261. Decided November 10, 1943. Mr. Henry 
T. Spiegel, of Chicago, Illinois, for complainant. Red River Potato 
Company, Inc., per se. Mr. Raymond L. Dillman, Examiner. Deci- 
sion by Thomas J. Flavin, Assistant to the War Food Administrator. 

A. D. 511. W. B. Shafer, Inc. v. H. Glick & Company, PACA Doc. 
No. 4187. Decided November 16, 1943. W. B Shafer, Inc., per se. 
Mr. Jackiel W. Joseph, of Indianapolis, Indiana, for respondent. Mr. 
Raymond L. Dillman, Examiner. Decision by Thomas J. Flavin, As- 
sistant to the War Food Administrator. 


















COURT DECISIONS 
Martin C. Coscrove et al. v. WicKarp, Secretary of Agriculture, 49 F. Supp. 232. 
Decided March 16, 1943. 
District Court, D. Massachusetts 
Bona Fide Producer—Herdmaster Contract—Findings of Secretary 


Secretary’s findings that petitioners entered into a “herdmaster” contract for pur- 
pose of acquiring a producer-handler status as a subterfuge to evade the act, 
that petitioners were not bona fide producers, that the milk reported by peti- 
tioners as of their own production was milk acquired from producers, and that 
the increased payments in equalization pool should be made by petitioners, 
sustained on the basis of the evidence before the Secretary.* 


In re Martin S. Coscrove et al., 1 AD 503 (Decided August 31, 1942), affirmed. 


Separate actions by Martin S. Cosgrove doing business as Martin 8S. 
Cosgrove and Sons and by Martin S. Cosgrove and Sons, Inc., against 
Claude R. Wickard as Secretary of Agriculture of the United States 
of America to review rulings of the Secretary of Agriculture under the 
Agricultural Adjustment Act as amended by the Agricultural Market- 
ing Agreement Act, 7 U.S.C.A. §601 et seq., that milk reported by 
plaintiffs as of their own production was milk acquired from producers. 

Rulings sustained and complaints dismissed. 


David Greer, of Boston, Mass., for plaintiffs. 

Edmund J. Brandon, U. 8. Atty., and Joseph P. Rooney, Asst. U. S. 
Atty., John S. L. Yost, Sp. Asst. to Atty. Gen., both of Boston, Mass., 
and Jesse E. Baskette, Jr., Associate Atty., Office of Solicitor, Depart- 
ment of Agriculture, of Washington, D. C., for defendant. 


Heatey, District Judge. 

These cases arise under 7 U.S.C.A. § 608c (15) (B), as amended. 
That section vests in the District Courts jurisdiction to review rulings 
of the Secretary of Agriculture under the Agricultural Adjustment Act 
of 1933, 48 Stat. 31, as amended, and as amended and reenacted by the 
Agricultural Marketing Agreement Act of 1937, 50 Stat. 246. 

The two cases involved present substantially the same issues and will 
be decided together. 

The orders which are the subject of this review are in substance 
orders of the Secretary refusing to determine that milk reported by the 
plaintiffs as of their own production as defined by Order No. 4 regulat- 
ing the handling of milk in the Greater Boston, Massachusetts Market- 
ing area as amended, effective January 16, 1939, to February 4, 1940, 
and by Order No. 4 as further amended effective February 4, 1940, to 
the end of the period. ‘ 


* Reference to each point involved in this case will be found in Index-Digest of this issue of 
Agriculture Decisions.—Ed. 
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The pertinent provision of Order No. 4, as amended, in force from 
January 16, 1939, to February 4, 1940, is Article VI, Section 2, which 
is as follows: “In the case of a handler who is also a producer and who 
received milk from producers, the market administrator shall, before 
making the computations set forth in Article VII, (a) exclude from 
such handler’s Class I milk up to but not exceeding 90 percent of the 
quantity of milk received from his own farm production. * * *” 

Section 904.6(2) of Order No. 4, as amended, effective February 4, 
1940, reads exactly the same. 

[1] The purpose of both the Act and the Orders is “to achieve a fair 
division of the more profitable fluid milk market among all producers, 
thereby eliminating the disorganizing effects which had theretofore 
been a consequence of cutthroat competition among producers striving 
for the fluid milk market.” Elm Spring Farm, Inc., v. United States, 1 
Cir., 127 F. 2d 920, 927, citing United States v. Rock Royal Co-op., 
Inc., 307 U.S. 533, 59 S.Ct. 993, 83 L.Ed. 1446. 

[2, 3] It is a familiar principle that on a review such as this, the 
Court must accept as true the findings of an administrative body or 
officer, here the Secretary of Agriculture, unless such findings are clearly 
erroneous. As was said by the United States Supreme Court with refer- 
ence to a review of a determination by the Director of the Bituminous 
Coal Division of the Department of Interior, in a matter left specifically 
by Congress to the determination of an administrative body, the func- 
tion of review placed upon the courts is fully performed “when they 
determine that there has been a fair hearing, with notice and an oppor- 
tunity to present the circumstances and arguments to the decisive 
body, and an application of the statute in a just and reasoned man- 
ner.” Gray v. Powell, 314 U.S. 402, 411, 62 S.Ct. 326, 332, 86 L.Ed. 
301. Although Gray v. Powell was decided under the Bituminous Coal 
Act of 1937, 15 U.S.C.A. § 828 et seq., that Act differed but little from 
the Act here involved with reference to determination by the admin- 
istrative agencies of who are and who are not “producers,” and with 
reference to judicial review.” In fact, judicial review of rulings of the 
Market Administrator is limited by 7 U.S.C.A. § 608¢ (15) (B) to a 
determination of whether or not such rulings are “in accordance with 
law.” See, also, Federal Security Adm’r v. Quaker Oats Co., 63 S.Ct. 
589, 595, 87 L.Ed.—, decided by the United States Supreme Court on 
March 1, 1943. In that case, involving a finding by the Federal Secu- 
rity Administrator under the Federal Food, Drug and Cosmetic Act, 
21 U.S.C.A. § 301 et seq., the Court said: 

“Section 401 calls for the exercise of the ‘judgment of the Admin- 
istrator’. That judgment, if based on substantial evidence of record, 
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and if within statutory and constitutional limitations, is controlling 
even though the reviewing court might on the same record have arrived 
at a different conclusion.” 

The Court must approach the problem guided by the principles enun- 
ciated above. 

Most of the essential facts found by the Secretary of Agriculture 
are not in dispute. During the periods involved, August 1, 1939, to 
December 31, 1940, the handling of milk in the Greater Boston, Massa- 
chusetts Marketing area was regulated by Order No. 4, as amended, 
effective January 16, 1939, until February 4, 1940, and by Order No. 4, 
as further amended, effective February 4, 1940, until the end of the 
period in question. From August 1, 1939, to December 31, 1940, the 
plaintiff, Martin S. Cosgrove, doing business as Martin’S. Cosgrove and 
Sons, was a handler of milk in the Greater Boston, Massachusetts 
Marketing area. From January 1, 1940, to December 31, 1940, the 
plaintiff in the second case, Martin S. Cosgrove and Sons, Inc., was a 
handler of milk in the same area. For the delivery periods from 
August 1, 1939, to December 31, 1939, the individual plaintiff filed 
reports of the receipt and disposition of milk with the Market Admin- 
istrator, and for the delivery periods from January 1, 1940, to Decem- 
ber 31, 1940, the corporate plaintiff filed similar reports with the 
Market Administrator. Both plaintiffs reported substantial portions 
of their milk as of their “own farm production.” By letter dated June 
25, 1940, the Market Administrator notified both plaintiffs that he had 
determined that such milk had been received from producers and that 
he was billing the plaintiffs accordingly. In July of 1940, both plain- 
tiffs duly petitioned the Secretary of Agriculture for administrative 
review of these determinations, under Section 15(A) of the Act. Hear- 
ings were had on the petitions, and on August 31, 1942, the Secretary of 
Agriculture entered an order denying the relief requested and dis- 
missing the petitions. The findings of fact made by the Secretary in 
each of these cases were substantially as follows: 

The individual petitioner was doing business as Martin S. Cosgrove 
and Sons, at 3 Bruce Street, Dorchester, Massachusetts, and was en- 
gaged generally in distributing milk and cream in the Greater Boston, 
Massachusetts Markeing area, and was a handler as defined in Order 
No. 4. Prior to the times here involved, the petitioner’s source of milk 
supply consisted of other handlers. On or about August 2, 1939, Earl J. 
Gates of Cambridge, Vermont, executed a bill of sale, “purporting” to 
sell to the petitioner 59 Jersey cows for $4,340, $520 being paid by 
check, and the balance by means of a note secured by a duly recorded 
mortgage upon the cows. Gates used the $520 toward the cost of 
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equipment on the farm necessary in order to qualify the milk produced 
on the farm for shipment as fluid milk to Boston, Massachusetts. No 
payments on principal or interest were made in connection with the 
note during the period involved. Gates entered into a “herdmaster” 
contract with the petitioner under which Gates “agreed to care for the 
cattle, including the feeding and milking, to maintain no other milk- 
producing cattle on the farm,” and to comply with rules of the peti- 
tioner designed to make the milk eligible for sale for fluid comsumption 
under State and local health requirements in Vermont and Massa- 
chusetts. Under the contract, Gates incurred the expenses of produc- 
ing the milk from the cows and delivering the milk to the petitioner. 
Gates was compensated by the petitioner on the basis of $2.25 for each 
hundredweight of milk: of 3.7 butterfat content delivered by Gates, 
subject to a differential for butterfat variation, the differential being 
the same as that in effect under Order No. 4. On or about September 
23, 1939, R. C. Place, of Essex Junction, Vermont, executed a bill of 
sale “purporting” to sell to the petitioner 55 cows for $4,480, $448 being 
paid by check, and the balance by a note secured by a duly recorded 
mortgage upon the cows. No payments on principal or interest were 
made in connection with the note during the period involved. Place 
entered a “herdmaster” contract with the petitioners similar to the one 
described above. Place incurred the expenses of producing and deliver- 
ing the milk to the petitioner, and was compensated on the basis of $2 
or $2.25 per hundredweight, subject to the same differential as de- 
scribed above. On or about December 9, 1939, Mrs. H. C. Rhodes, of 
Georgia, Vermont, executed a bill of sale to the petitioner “purporting” 
to sell 69 cows for $7,870, $787 of which was paid by check, and the 
balance by a note secured by a duly recorded mortgage on the cows. 
No payments on the principal or interest have been made in connection 
with the note. Wilbrod Luneau, who, before this transaction was a 
hired man on the Rhodes’ farm, and who continued, after this transac- 
tion, to perform the same duties for the same compensation, entered 
a “herdmaster” contract with the petitioner similar to the one de- 
scribed above. The expenses of producing and delivering the milk were 
incurred by H. C. Rhodes (husband of Mrs. H. C. Rhodes), and the 
proceeds of the checks issued by the petitioner to Luneau pursuant to 
the “herdmaster” contract, were received by H. C. Rhodes. Milk, other 
than that produced by the cows “alleged” to have been sold to the 
petitioner, was produced on the Rhodes’ farm and shipped by Rhodes 
to the St. Albans Cooperative Creamery. Some of the cows “osten- 
sibly” sold to the petitioner were pure-bred stock registered with a pure- 
bred Holstein Association in the name of H. C. Rhodes and such regis- 
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tration continued after the “alleged” sale to the petitioner. Each of 
the “herdmaster” contracts was for a period of one year, continuing 
from year to year thereafter, but could be cancelled by either party 
upon one month’s notice. Each of the “herdmaster” contracts provided 
that the “herdmaster” would indemnify and save harmless the peti- 
tioner from loss or damage arising from the death of or injury to any 
of the cows covered by the contract. In the case of each of the “pur- 
ported” sales of cows, the cows remained upon a farm owned or 
operated by the “alleged” vendor, and the “alleged” vendor continued 
to operate the farm in substantially the same manner as previously 
except that Gates equipped his farm to make the milk produced thereon 
eligible for sale as fluid milk under health requirements of the City of 
Boston, Massachusetts. The petitioner acquired no interest in any 
of such farms or the property thereon. Permits for the sale of the 
milk involved were obtained from the City of Boston Health Depart- 
ment. The permits indicated Martin S. Cosgrove as the producer. A 
principal purpose of the petitioner was, by means of these various 
transactions, to place himself in the status of a producer under Order 
No. 4. 

With reference to the corporate petitioner, substantially the fol- 
lowing findings of fact were made by the Secretary: 

The petitioner is a Massachusetts Corporation with its principal 
place of business at 3 Bruce Street, Dorchester, Massachusetts. Its 
officers and directors are Martin S. Cosgrove, the individual petitioner, 
President; Francis M. J. Cosgrove, Treasurer; Catherine E. Cosgrove, 
Clerk; Martin 8. Cosgrove, Francis M. J. Cosgrove and Catherine E. 
Cosgrove, Directors. As of January 1, 1940, the corporate petitioner 
succeeded to the business of the individual petitioner, and the individ- 
ual petitioner, as of the same date, “allegedly” transferred to the cor- 
porate petitioner the cows which had been “purportedly” purchased by 
Martin S. Cosgrove in 1939 in the transactions described above. Dur- 
ing 1940, Gates furnished milk to the corporate petitioner from the 
cows. “purportedly” purchased from him by Martin S. Cosgrove and 
transferred to the petitioner. Gates changed the number of cows in the 
herd from time to time, but no change was made in the mortgage of 
1939, and no payments were made by the petitioner for the cows added 
to the herd. The milk was furnished and compensated for in the same 
manner and at the same rate as in the case of the individual petitioner, 
although no written “herdmaster” contract was entered into between 
Gates and the petitioner. On May 11, 1940, Francis M. J. Cosgrove, as 
treasurer of the petitioner, entered into a year to year lease with Gates 
of the farm on which Gates’ cows were located at a rental of $1,500, 
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payable semimonthly. The lease was terminable by either party on a 
month’s notice to be given on the first day of the month. No rent was 
shown to be paid under the lease. Gates kept a record of his costs and 
expenditures in connection with the production of milk and sent state- 
ments of such items to the petitioner, but payments were made only 
on the basis of the quantity and butterfat content of the milk. Dur- 
ing 1940, milk from the cows “purportedly” purchased by Cosgrove in 
1939 from Mrs. H. C. Rhodes and transferred to the corporate peti- 
tioner, was delivered to the petitioner in the same manner and at the 
same rate of payment as in the case of the individual petitioner, al- 
though no written “herdmaster” contract was entered into by the peti- 
tioner. There were some calves born of these cows during 1940. The 
male calves were sold by Rhodes and the heifers were removed to 
another farm owned or operated by Rhodes. The cows were rep- 
resented as the property of H. C. Rhodes in the tax list submitted by 
Rhodes on April 14, 1940, to the town of Georgia, Vermont. Some of 
the cows were pure-bred stock registered with a pure-bred Holstein 
Association in the name of H. C. Rhodes and such registration con- 
tinued during 1940. On January 31, 1940, Place “purportedly” sold to 
the petitioner 22 cows for $1,910 and 44 cows for $3,665. On the same 
date, the petitioner “purported” to sell to Place 32 cows for $2,575. 
The bill of sale evidencing this transaction was signed by Martin S. 
Cosgrove, in his individual capacity. The only cash payment in con- 
nection with these transactions was a payment of $300 to Place by the 
petitioner. With respect to the “ostensible” sale of 32 cows to Place 
by the petitioner, Place credited the petitioner with $191, or 10 per- 
cent, on the alleged purchase price of $1,910, and credited the petitioner 
with $66.50 on the alleged purchase price of $3,665, which together with 
a $300 cash payment by the petitioner, amounts to 10 percent of $3,665. 
For the balance of the alleged purchase price of $1,910; namely $1,719, 
a note secured by a mortgage on the cows was prepared. Whether or 
not the note was signed was not shown, and the copy of the note sub- 
mitted in evidence hears no signature. The mortgage was executed by 
Francis M. Cosgrove and Martin S. Cosgrove in their individual 
capacities; the affidavit thereto was executed only by the mortgagor 
and was not sworn to by either party. The mortgage was not shown 
to have been recorded. The balance of the alleged’ purchase price of 
the cattle sold to Place by the petitioner on January: 31, 1940; namely, 
$2,317.50, was credited by Place on the original mortgage dated Sep- 
tember 23, 1939, given to Place by Martin S. Cosgrove. There was no 
evidence of payment by the petitioner of the balance of the alleged 
purchase price of $3,665. The cows “ostensibly” acquired by the peti- 
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tioner as described above were kept on two farms owned or operated 
by Place, one in Colchester, Verrnont, and the other in or near Williston, 
Vermont. Place had other cows on other farms, some owned by him 
and some by other persons, but when any cows “ostensibly” owned by 
the petitioner were on either the Colchester or the Williston farm, no 
other cows in lactation were kept on such farm. The herd on the Col- 
chester farm, “ostensibly” owned by petitioner, was dispersed during 
the latter part of 1940, the date being uncertain. Some of the cows 
were sold at a public auction by Place and others were transferred to 
the Williston farm. Place then sold some other cows to the petitioner. 
The details of these transactions, including the number of cows sold, 
the number of cows retained and the number of cows “allegedly” pur- 
chased, do not appear from the record. On October 1, 1940, the peti- 
tioner executed a mortgage to R. C. Place in the amount of $4,487, 
upon 71 cows (plus 11 springer cows). The mortgage was presumably 
given as security for a note for this amount, but neither the note nor 
a copy thereof was offered in evidence. The affidavit to the mortgage 
was not sworn to and the mortgage itself was not shown to be recorded. 
This mortgage was prepared as an adjustment of the obligations be- 
tween the petitioner and Place and “a previous note and mortgage, 
either those of January 31, 1940, or both, were replaced by this 
mortgage.” On July 6, 1940, a bill of sale was executed by the Klink 
& Brooks Sales Comapny, Bucyrus, Ohio, indicating the sale of 22 cows 
to M. S. Cosgrove, Essex Junction, Vermont. The sale price was $1,600 
and payment for the cows was made by petitioner’s check dated July 5, 
1940. By a check dated August 12, 1940, the petitioner paid $1,682 to 
the Klink & Brooks Sales Company. “It does not appear from the 
evidence that the 22 cows purchased by the petitioner’s check for $1,600 
or the cows, if any, purchased by the petitioner’s check for $1,682, went 
to either the Colchester or the Williston farm and produced any of the 
milk involved. The petitioner’s books, however, treat the $1,600 as a 
debit under the heading ‘R. C. Place, Colchester’ and the $1,682 as a 
debit under the heading ‘R. C. Place, of Williston farms.’” During 
1940, Gates, Rhodes, Place and Luneau carried on their farming opera- 
tions in substantially the same manner as had been followed prior to 
1940. 

Counsel for the petitioners has conceded that a principal purpose of 
the petitioners was to place themselves in the status of producers under 
the Order. 

On the basis of these facts, the Assistant to the Secretary of Agri- 
culture concluded that the milk involved was not milk of the peti- 
tioners’ own production, but milk received from producers. 
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The petitioners, now plaintiffs, have raised various objections to the 
findings, conclusions and orders of the Secretary. The plaintiffs also 
contend that as a matter of law the Court must find that the milk in 
question was milk of plaintiff’s own production. 

The plaintiffs have objected to the use in the findings of such words 
as “purported,” “purportedly,” “alleged,” “allegedly,” “ostensible” and 
“ostensibly,” on the grounds that these words tend to indicate that the 
various transactions which they describe are specious. In view of the 
conclusions which I have reached, it is unnecessary to decide whether 
or not these words were properly used. It may be assumed that all of 
the transactions with reference to which these words were used were 
actually what they purported to be. 

The question to be decided is whether or not the milk involved was 
milk of the plaintiff's “own farm production” within the meaning of 
Order No. 4, as amended. The same question arose on similar facts 
in Elm Spring Farm, Inc., v. United States, 1 Cir., 127 F. 2d 920, 926. 

In that case, involving a scheme, resembling in many respects the 
scheme in the instant case, the Court upheld a ruling of this Court 
that the Elm Spring Farm Cooperative was not a producer. There, 
as here, the Elm Spring Farm Cooperative, hereinafter called the Co- 
operative, executed a series of agreements by which the Cooperative 
purchased cattle from certain farmers, making a 25 percent down 
payment by the issuance of shares of stock in Cooperative, and by 
giving a note secured by a mortgage on the cattle for the balance; and 
by which the farmers became “herdmasters” in substantially the same 
manner and with substantially the same compensation as in the instant 
case. The Administrator ruled that Cooperative was not a producer 
and when Cooperative refused to pay the amount determined to be due, 
the United States filed a complaint in the District Court seeking an 
injunction ordering Cooperative to pay such amount. The Circuit 
Court of Appeals pointed out that if Cooperative “had had the straight- 
forward purpose of becoming a producer of milk it would hardly have 
negotiated the rather weird series of agreements” described above. 
The Court said that the question was “not to be determined by a purely 
abstract inquiry as to who had ‘title’ to the cows which produced the 
milk.” Other reasons given by the Court for its decision were that 
Cooperative did not acquire a farm or invest any capital in milk pro- 
duction, that the herdsmen retained possession of their farms and the 
herds of cattle, that the risk of loss in the production of milk remained 
upon the individual farmers, that either party within a short time could 
demand that title be retransferred to the farmers, that the farmers were 
paid by Cooperative only on the basis of the quantity of milk delivered, 
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and the amount of payment was calculated with reference to the blended 
price, that the plain purpose was to place Cooperative in the position 
of a producer and to evade payment into the equalization pool, thus 
obtaining competitive advantage, and that if Cooperative’s contention 
were upheld other handlers would be driven to make similar arrange- 
ments. The Court said, 127 F. 2d at page 927: 


“Tf this claim of Cooperative should be accepted as within the law, 
such other handlers would be driven to making similar arrangements 
with their producers. The result inevitably would be that the whole 
regulatory scheme would break down. The maintenance of the uniform 
blended price to each producer, whether or not his milk goes predomi- 
nantly into the fluid milk market, is impossible unless handlers who have 
more than the market average of fluid milk sales make the prescribed 
equalization payments into the pool. The Act and the Order seek to 
achieve a fair division of the more profitable fluid milk market among 
all producers, thereby eliminating the disorganizing effects which had 
theretofore been a consequence of cutthroat competition among pro- 
ducers striving for the fluid milk market.” 


It is difficult to find distinctions in the instant cases sufficient to take 
them out of the principle of the Elm Spring Farm case. As stated above, 
it will be assumed that the transactions variously described in the find- 
ings of fact as “purported,” “ostensible” and “alleged” were actually 
what they purported to be. Proceeding on this assumption, we have 
a situation where, prior to the periods involved in these cases, the in- 
dividual plaintiff was never a producer of milk. Then the individual 
plaintiff entered transactions with Gates, Place and Mrs. H. C. Rhodes, 
whereby he purchased herds of cattle from them. In the transaction 
with Place, the individual plaintiff paid 12 percent of the purchase 
price by check. In the other two transactions, 10 percent of the pur- 
chase price was paid by check. In each case, the individual plaintiff 
gave a note secured by a duly recorded mortgage on the cattle for the 
balance of the purchase price. This was substantially the same type of 
transaction that was involved in the purchases by Cooperative in the 
Elm Spring Farm case. In the Elm Spring Farm case, in fact, there 
was a larger percentage of the purchase price paid as a down payment, 
the down payment there being 25 percent, while here it was only 
10 percent or 12 percent. In that case, however, payment was made 
by issuance of shares of stock in Cooperative, while in the instant case, 
the down payment was by check. However, both payments consti- 
tuted real and valid considerations. 

In the instant case, no payment was ever made on the interest or 
principal of any of the notes during the period involved here, with one 
exception, which will be hereafter described. 
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After the purchases of the cows by the petitioner, the farmers, or 
vendors, became so-called “herdmasters” of the cows under “herd- 
master” agreements, substantially the same as the one described in the 
Elm Spring Farm case. Payments were made to the “herdmasters” on 
substantially the same basis, that is, on the basis of the quantity of 
milk delivered with a differential for variance of butterfat content. The 
“herdmasters” sustained all expense of producing the milk as in the 
Elm Spring Farm case. The “herdmasters” agreed to indemnify the 
petitioner for any loss sustained due to injury or death of any of the 
cows. 

In the case of the Rhodes milk, the “herdmaster” agreement was 
entered into by Luneau. However, he continued the same duties on the 
farm which he had previously performed. The expenses of producing 
and delivering the milk were incurred by Rhodes, and Rhodes received 
the proceeds of the checks issued by the petitioner to Luneau. All of 
the cows remained upon the farm owned or operated by the farmers 
or vendors, and the farmers continued to operate the farms in substan- 
tially the same manner as previously, except in the case of Gates, who 
made certain changes on his farm to make the milk produced eligible 
for sale as fluid milk under the health requirements of the City of 
Boston. Petitioner, as in the Elm Spring Farm case, never acquired 
any interest in the farms or the property thereon except the cews. 

As of January 1, 1940, the individual plaintiff transferred all of his 
business to the corporate plaintiff. The corporate plaintiff carried on 
the business in substantially the same manner. The milk produced by 
the “herdmasters” was delivered to the corporate plaintiff under the 
same arrangements as had existed with respect to the individual plain- 
tiff. There were no written “herdmaster” contracts entered into be- 
tween the corporate plaintiff and the farmers. Gates changed the num- 
ber of cows in his herd from time to time, but there was no change in 
the note and mortgage given. On May 11, 1940, Gates and one Francis 
M. J. Cosgrove as treasurer of the plaintiff corporation, entered into a 
yearly lease of Gates’ farm, but there was never any rent paid under 
the lease. All payments for costs, expenditures and services were made 
by the petitioner on the basis of milk delivered by the herdmasters. 

On January 31, 1940, the transactions described above between Place 
und the corporate plaintiff whereby the plaintiff sold certain cows to 
Place and Place sold certain cows to the plaintiff, were entered into. 
However, an examination of these transactions discloses that the net 
result of the various exchanges of payments and credits was that Place 
was actually paid only a 10 percent down payment on these cows and 
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no more than 10 percent of the purchase price of all cows purchased by 
the plaintiffs from Place was ever paid. 

The various other transactions described above are not sufficient, in 
my opinion, to warrant a holding that the principles of the Elm Spring 
Farm case are not applicable. 

[4] There are, however, certain distinctions between these cases and 
the Elm Spring Farm case. In the instant cases, the record discloses 
no contract or agreement between the plaintiffs and the farmers provid- 
inging for revestment of title. However, the plaintiffs and the farmers 
undertook little risk of loss. The plaintiffs made a down payment of 
only 10 percent in two cases and of 12 percent in the other case. The 
fact that title to the cattle passed, in my opinion, can be of no avail to 
the plaintiffs. As stated in the Elm Spring Farm case, the question of 
whether. the plaintiffs are producers cannot be determined by an ab- 
stract inquiry into the question of who has title. 

It has been conceded that at least one of the purposes of the series 
of agreements and transactions in the instant cases was to place the 
plaintiffs in the status of producers. If it is held that the plaintiffs 
were producers, then “other handlers would be driven to making similar 
arrangements with their producers.” Elm Spring Farm, Inc., v. United 
States, supra. The result, as pointed out in the Elm Spring Farm case, 
would be that the whole regulatory scheme would break down and the 
purposes of the Act and Order would be defeated. The schemes in- 
volved in these cases are clearly of the type which the holding of the 
Elm Spring Farm case seeks to strike down. 

[5] Furthermore, the proceedings in the Elm Spring Farm case arose 
as original proceedings in the District Court in which injunctions were 
sought. In the instant cases, this Court is asked to review findings, 
conclusions and orders of the Secretary of Agriculture. As stated above, 
under familiar principles, a Court will not disturb the judgment of an 
administrative agency unless clearly erroneous and unwarranted. See 
Gray v. Powell, and Federal Security Administrator v. Quaker Oats Co., 
supra. 

The plaintiffs have objected to various findings made by the Admin- 
istrator, on the grounds that they are unsupported by evidence, and the 
plaintiffs have further contended that certain additional findings should 
be made. 

[6] It is sufficient to say that, insofar as the findings complained of 
are material, I am of the opinion that they are supported by evidence. 
I am of the opinion that if the Administrator had made the additional 
findings sought by the plaintiffs, insofar as they would be material and 
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insofar as they would be warranted by the evidence, the plaintiffs would 
be in no better a position. 

I, therefore, conclude that the rulings of the Secretary of Agriculture 
should be sustained and that judgments should be entered dismissing 
the complaints of the plaintiffs. 


Sioux City Stock Yarps Company v. Unitep Srares, 49 F. Supp. 801. Decided 
April 23, 1943. 
District Court, N. D. Iowa, W. D. 


Cease and Desist Order—Stockyard Services 


Where market agency had been operating on stockyard for several years and 
there was no indication that its continuation in business depended upon de- 
gree of utilization of assigned pen space or the volume of business, the Sec- 
retary has power to order stockyard owner to cease and desist from refusing 
the use of its stockyard facilities to such market agency.* 


In re Stoux Crry Stock Yarps Company, 1 AD 677 (Decided November 27, 1942), 
affirmed. 

Action by the Sioux City Stock Yards Company against United States 
of America, Claude R. Wickard, Secretary of Agriculture, and others, 
to enjoin the enforcement of, and to set aside, a cease and desist order 
made by the Secretary of Agriculture under provisions of the Packers 
and Stockyards Act, as amended, §§ 301 to 303, 305 to 317, 7 U.S.C.A. 
$§ 201 to 203, 205-217, forbidding plaintiff to deprive Carpenter-Walsh 
Commission Company, as the operator of an established live stock com- 
mission business at the stock yards at Sioux City, Iowa, of the con- 
tinued use of its stockyard facilities. 

Complaint dismissed. 


Henry C. Shull and Robert M. Harben, both of Sioux City, Iowa, for 
plaintiff. 

James A. Doyle, of Lincoln, Neb., and Tobias E. Diamond, William 
B. Danforth, and Franklin E. Gill, all of Sioux City, Iowa, for de- 
fendants. 

Before JoHnson, Circuit Judge, DoNoHor and De.enHanrt, District 


Judges. 


JOHNSEN, Circuit Judge. 


The Sioux City Stock Yards Company seeks to enjoin the enforce- 
ment of, and to set aside, a cease and desist order, made by the Secre- 
tary of Agriculture under the provisions of the Packers and Stockyards 
Act, 1921, as amended, 42 Stat. 163-168, 44 Stat. 397, 7 U.S.C.A. §§ 201- 
203, 205-217, forbidding it to deprive Carpenter-Walsh Commission 


* Reference to each point involved in this case will be found in Index-Digest of this issue of 
Agriculture Decisions.—Ed. 
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Company, as the operator of an established livestock commission busi- 
ness at the stockyard in Sioux City, Iowa, of the continued use of its 
stockyard facilities. 

The applications for an interlocutory injunction and for a permanent 
injunction on the merits were consolidated for hearing, by stipulation 
and agreement of the parties, and the matter has been heard by a 
three-judge court, called pursuant to 42 Stat. 168, 7 U.S.C.A. § 217, and 
36 Stat. 1149, 38 Stat. 220, 219, 28 U.S.C.A. §§ 46, 47, 48. 

The facts are undisputed. The Sioux City stockyard, owned and 
operated by plaintiff, has been duly posted by the Secretary of Agricul- 
ture, under 42 Stat. 163, 7 U.S.C.A. § 202, as being subject to the pro- 
visions of the Packers and Stockyards Act. See 9 Code of Fed.Reg. 
§ 204.1. Carpenter-Walsh Commission Company was duly registered 
as a market agency at such stockyard, as required by 42 Stat. 163, 
7 US.C.A. § 203. For a number of years preceding the event here in- 
volved, plaintiff had recognized the Commission Company’s right to 
operate at the stockyard, by leasing office space to it in the Exchange 
Building maintained for that purpose and by assigning yard pens to it, 
in accordance with the rules and practice applicable to all 29 of such 
market agencies operating at the market. 

On January 5, 1942, plaintiff sent the Commission Company a letter, 
stating that, after an analysis of the volume of business handled by the 
Commission Company and the pen facilities which had been used in 
connection with it, plaintiff had concluded that the operations of the 
Commission Company were not essential to the proper conduct of the 
Sioux City market, and that its office lease, which expired December 31, 
1941, would therefore not be renewed, and that, effective February 1, 
1942, its pen assignments would be discontinued. Similar notices were 
sent to two other commission companies. 

The Commission Company filed an informal complaint against 
plaintiff with the Secretary of Agriculture, under 42 Stat. 165, 7 U.S.C.A. 
§ 210, and, after notice and filing of answer, the matter was submitted 
to a trial examiner designated by the Secretary, on a written stipula- 
tion of facts and upon the briefs of the parties. The examiner made a 
report and recommendations favorable to the Commission Company, to 
which plaintiff filed its exceptions. The matter was then heard on oral 
argument by an Assistant to the Secretary of Agriculture, pursuant to 
9 Code of Fed.Reg. § 202.1. Thereafter, on December 17, 1942, the 
Assistant entered the cease and desist order against plaintiff, which is 
here attacked, with supportive findings. 

The Secretary’s findings are based upon the written stipulation of 
facts. They show that, during 1941, Carpenter-Walsh Commission 





SIOUX CITY STOCK YARDS CO. v. UNITED STATES 623 
49 F. Supp. 801 


Company had handled only 0.9 percent of the livestock receipts at the 
Sioux City stockyard and had made a daily average use of its assigned 
pen space of only 7.8 percent. The only commission companies at the 
stockyard which had a lower percentage were the two which also were 
given discontinuance notices. Of the remaining commission companies, 
the next highest had a percentage of 1.4 of the total livestock receipts 
on the market. There were five companies which each did a business 
of between 1 and 2 percent; six did a business of between 2 and 3 per- 
cent; and the business of the others ranged between 3 and 10.1 percent. 
On a cattle basis (3 hogs or 5 sheep being treated as equal to 1 head of 
cattle), the average daily receipts at the Sioux City market were 5,315 
head, while those of Carpenter-Walsh Commission Company were 50 
head, with a range from 539 to 31 head. The daily average use of 
assigned pen space by the commission companies at the stockyards, 
other than the three which were given discontinuance notices, ranged 
from 44.8 percent to 3.5 percent, with a general average of 23.5 percent. 

The findings of the Secretary point out, however, that there is noth- 
ing in the stipulation, or in the record otherwise, to indicate that there 
were too many commission companies using plaintiff’s stockyard facili- 
ties for the efficient handling of the livestock on the market; or that any 
other commission company had been handicapped in its operations by 
the granting of yard pens and office space to Carpenter-Walsh Com- 
mission Company; or that the operations of the Carpenter-Walsh Com- 
mission Company had resulted in any financial loss or burden to plain- 
tiff or constituted an economic waste on the market to the buying and 
shipping public; or that the Commission Company could not have been 
assigned less pen space, commensurate with its business, and thus have 
shown a considerably higher percentage of space use,—it appearing 
from the stipulation that ten other commission companies had been as- 
signed smaller pen space than that allocated to Carpenter-Walsh Com- 
mission Company. 

The Secretary further observed in his findings that “the evidence as to 
the use of pen space and volume of business done is restricted to the 
year 1941,” and that “it seems inadequate, at least on the evidence in 
this proceeding, to deprive the complainant of the right to do business 
on the basis of a one-year test period, especially when a smaller alloca- 
tion of pen space would have shown a higher percentage of utilization 
and when the allocation of pen space, if made in accordance with the 
volume of business done by the commission firms in previous years, 
would indicate that 1941 is not necessarily a representative year for 
the complainant’s business.” 

The Secretary also pertinently called attention to the fact that there 
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was no contention that Carpenter-Walsh Commission Company had 
been guilty of any misconduct or any violation of the Packers and 
Stockyards Act; that it appeared that the Commission Company had 
been operating regularly as an established market agency at the stock- 
yard for a number of years preceding; that the evidence showed no rule 
or regulation of the stockyard “which put the complainant on notice that 
its continuation in business depended upon the degree of utilization of 
assigned pen space or the volume of business done”; that the Commis- 
sion Company had never been given any notice that the volume of its 
business was unsatisfactory, prior to the receipt of the summary notice 
of January 5, 1942, advising it that its right to do business at the 
stockyard was being summarily terminated as of February 1, 1942; 
and that such a summary attempt to exclude the Commission Com- 
pany from the market and to terminate its established business “vio- 
lates fundamental standards of fairness.” 

As to the contention of the Stock Yards Company that the Com- 
mission Company was not essential to the market and that its elimi- 
nation would be conductive to efficiency, the Secretary declared: “But 
in view of the evidence, the gist of these claims seems to be simply 
that, all the complainant’s business could be transacted more efficiently 
if absorbed by the other larger firms. This may be true, but it hardly 
establishes the reasonableness of the respondent’s action and, if per- 
mitted to serve as the sole criterion for liquidating commission firms, 
could easily bring about a monopoly of one or two firms by successive 
eliminations of the firms doing the least business.” 

In support of its right to an injunction, plaintiff contends here that 
there is involved only a purely private relationship between itself and 
the Commission Company, in which no injury is threatened or is being 
visited upon the buying or shipping public; that the question therefore 
is simply one of inherent managerial power and function in respect to 
its ownership of the stockyard property, and of legitimate discretion in 
controlling the physical facilities of the business in which it is engaged; 
that the regulatory powers of the Secretary of Agriculture under the 
Packers and Stockyards Act do not extend to such incidents, and his 
authority cannot be exercised to curtail plaintiff’s right to lease its 
facilities to whom and upon such conditions as it desires, so long as no 
market injury is threatened or visited upon the buying or shipping 
public; that, before the Secretary of Agriculture has the right to inter- 
fere in such a situation or relationship, it must appear that market in- 
jury to the buying or shipping public exists or is threatened, and the 
Secretary must make such a foundational finding, based upon substan- 
tial evidence in the proceedings before him; and that, if the Packers 
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and Stockyards Act be not so construed, then it is unconstitutional as 
depriving plaintiff of its freedom of contract and of its property with- 
out due process of law, in violation of the Fifth Amendment. 

[1] A reading of the provisions of the Packers and Stockyards Act, 
7 US.C.A. § 181 et seq., its legislative history, and the interpretative 
decisions under it, indicates clearly that Congress has conferred upon 
the Secretary of Agriculture plenary power to supervise and regulate 
the business of a public stockyard and its market agencies, including 
all the material incidents and relationships of its marketing processes. 
See H.R. Report No. 77, 67th Cong., 1st session; Stafford v. Wallace, 258 
US. 495, 42 S.Ct. 397, 66 L.Ed. 735, 23 A.L.R. 229; United States v. 
American Livestock Commission Co., 279 U.S. 435, 49 S.Ct. 425, 73 
L.Ed. 787; Tagg Bros. & Moorhead v. United States, 280 U.S. 420, 50 
S.Ct. 220, 74 L.Ed. 524; United States v. Donahue Bros., Inc., 8 Cir., 
59 F.2d 1019; Farmers’ Livestock Commission Co. v. United States, 
D.C.E.D.Ill., 54 F.2d 375; Carnes v. St. Paul Union Stock-Yards Co., 
164 Minn. 457, 205 N.W. 630, 631, 206 N.W. 396; Nashville Union 
Stockyards, Inc., v. Grissim, 153 Tenn. 225, 280 S.W. 1015. The Su- 
— Court has referred to the powers of the Secretary under the Act 

“extraordinary powers.” Morgan v. United States, 304 U.S. 1, 15, 
58 S.Ct. 773, 82 L.Ed. 1129. 

The material incidents and relationships of din marketing process at 
a public stockyard would include, among other things, the interrela- 
tionships between the stockyard owner or operator and the market 
agencies operating on it, which touch in any manner the conduct of the 
market. The statute expressly declares that the Secretary of Agricul- 
ture shall have authority, after full hearing, to prohibit ‘any rate, 
charge, regulation, or practice of a stockyard owner or market agency, 
for or in connection with the furnishing of stockyard services,’’ which, 
in his opinion, “is or will be unjust, unreasonable, or discriminatory,” 
and, if he chooses to do so, to “determine and prescribe what will be 
the just and reasonable * * * rates or charges, to be thereafter in 
such case observed * * * and what regulation or practice is or will be 
just, reasonable, and nondiscriminatory to be thereafter followed.” 
42 Stat. 166, 7 U.S.C.A. § 211. 

Section 301 of the Act, 42 Stat. 163, 7 U.S.C.A. § 201, defines “stock- 
yard services” as “services or facilities furnished at a stockyard in con- 
nection with the receiving, buying or selling on a commission basis or 
otherwise, marketing, feeding, watering, holding, delivery, shipment, 
weighing, or handling in commerce, of livestock.” Section 304, 42 Stat. 
164, 7 U.S.C.A. § 205, provides that “It shall be the duty of every stock- 
yard owner and market agency to furnish upon reasonable request, 
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without discrimination, reasonable stockyard services at such stock- 
vard * & wr? 

[2] We entertain no doubt that the leasing of reasonable office space 
in ap exchange building maintained by the stockyard company for that 
purpose and the allocation of suitable, available pen space in the yards, 
to the market agencies entitled to operate at the stockyard, are within 
the definition and prescription of sections 301 and 304, quoted above, as 
representing “facilities furnished at a stockyard in connection with the 
receiving, buying or selling on a commission basis * * * of livestock,” 
and are therefore clearly within the supervisory authority of the Secre- 
tary of Agriculture, with a right on his part to determine whether the 
action of the stockyard company with respect to them has been unjust, 
unreasonable or discriminatory. The denial of office space and yard 
pens to an established market agency entitled to operate at the stock- 
yard can not, therefore, as plaintiff contends, be held to involve simply 
a private relationship between such parties or to concern merely the 
etockyard owner’s right of freedom to contract. 

But the question here is, of course, deeper than the mere denial, as 
such, of reasonable office space and yard pens to an operating market 
agency ; for plaintiff’s admitted purpose and the effect of its action were 
to exclude Carpenter-Walsh Commission Company entirely from further 
operation as an established market agency. The effect of plaintiff’s 
contention is that, in its right to manage its own stockyard business, it 
had the right thus to wipe out the Commission Company’s established 
business and to deprive the public of the latter’s services, so long as the 
remaining agency facilities on the market were adequate to serve the 
needs of the public. But other rights were involved than the mere 
management of plaintiff’s own business. The Carpenter-Walsh Com- 
mission Company had been admitted to operation on the market and 
had come to have an established status thereon. The public was doing 
business with it. The Secretary of Agriculture, in his right to supervise 
and regulate all the activities of a general livestock market and all the 
necessary or established relationships involved in its functioning, could 
properly prohibit plaintiff from disturbing the established status of the 
existing market and the choice of dealing which the public had there- 
tofore been granted therein, without some sound, sufficient reason for the 
change, that would not be unjust, unreasonable or discriminatory as 
against any one in the market who was within the operation and pro- 
tection of the Act. Any attempt to exclude a previously operating 
market agency from an established market would therefore be an action 
which the Secretary of Agriculture was entitled to examine and to 
determine the justness, reasonableness or discriminatoriness of, from 
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the standpoint of the whole market situation and all the relationships 
involved in it. 

The findings of the Secretary specifically call attention to the fact 
that Carpenter-Walsh Commission Company was an established market 
agency at the stockyard and had been so for a number of years preced- 
ing; that it was serving customers among the buying and shipping 
public; that the Stock Yards Company had had no regulation that re- 
quired a market agency to do a certain volume of business in order to 
entitle it to continue to operate at the stockyard; that Carpenter-Walsh 
Commission Company had never previously been given any notice 
that its volume of business was unsatisfactory; that there was no show- 
ing that its business had constituted a financial burden to the Stock 
Yards Company or an economic waste in the industry and market; that, 
so far as the record is concerned, there is nothing to indicate that Car- 
penter-Walsh Commission Company could not have been assigned a 
smaller pen space commensurate with its business, such as appeared to 
have been done with some of the other commission companies; and that 
the actual difference between the percentage of business of the Car- 
pnter-Walsh Commission Company, in relation to the total volume of 
business done at the stockyard, and the percentage of some of the other 
commission companies, who were not attempted to be ousted from the 
market, was only a fraction of one percent. 

[3] On all the circumstances and considerations stated, we are of the 
»pinion that the Secretary of Agriculture was justified in concluding 
that, on the basis and in the manner in which it was undertaken, plain- 
tiff’s summary decision to exclude the Commission Company from the 
market, with the effect of forfeiting its established business, and of 
depriving the buying and shipping public of the choice of its further 
services, was an unjust, unreasonable and discriminatory practice in 
the market, within the meaning and purpose of the Packers and Stock- 
yards Act, and was one against which he was authorized, upon full 
hearing, to issue an appropriate cease and desist order. As the Secre- 
tary pertinently adds in his findings, the reason given by the Stock 
Yards Company for its action, that the volume of the Commission Com- 
pany’s business was such as to make it nonessential to the market, “if 
permitted to serve as the sole criterion for liquidating commission firms, 
could easily bring about a monopoly of one or two firms by successive 
eliminations of the firms doing the least business.”’ 

[4] Plaintiff further argues that it is entitled to have the order of 
the Secretary set aside, as resting upon an erroneous rule of law, within 
the standards of Tagg Bros. & Moorehead v. United States, 280 US. 
420, 442, 50 S.Ct. 220, 74 L.Ed. 524. The argument is predicated upon 
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the following expression of the Secretary in his findings and conclusions: 
“The language * * * of the Act is extremely broad and general in 
scope, and there is no intimation that these provisions do not extend to 
dealings between a stockyard owner or operator and the marketing 
agencies doing business on the stockyards, or that they extend to such 
dealings only when injury is threatened or visited upon the livestock 
buying and shipping public.” Plaintiff’s brief says: “What the Secre- 
tary was deciding in the above quoted language was that he had juris- 
diction to try any controversy between the yards owner and the com- 
mission men even though the controversy in no way affected the public 
intended to be protected by the Act. This, we contend, is wholly an 
erroneous view of the law.” 

The language used by the Secretary must be read in the light of his 
complete findings and conclusions. When so read, it is clear that the 
Secretary was not assuming to hold that he had jurisdiction over every 
controversy between a stockyard owner or operator and a market 
agency, regardless of whether it bore any sound relationship to the 
market. The statement was merely made, we think, in answer to plain- 
tiff’s contention that no actual injury was being threatened or visited 
upon the public by its actions, so long as the remaining market agen- 
cies were sufficient to serve the public needs, and that the Secretary 
therefore had no authority to interfere. We have heretofore pointed 
out that the Secretary of Agriculture has the power under the Packers 
and Stockyards Act to supervise and regulate all the activities of the 
livestock market at a public stockyard and all the necessary or estab- 
lished relationships involved in its functioning. The careful analysis 
made by the Secretary of the facts and relationships involved in the 
present situation and the conclusions stated by him clearly show that 
it was this principle which he applied to his decision and not any con- 
cept of an arbitrary right to intrude himself into some purely personal 
controversy between a stockyard owner and a marketing agency, which 
in no way touched upon the freedom, fairness, integrity, or stability 
of the market. 

[5] The contention that the Secretary had no jurisdiction to enter 
the order here involved, without a specific foundational finding that a 
market injury was being threatened or would be visited upon the buy- 
ing or shipping public and that a public interest was therefore involved, 
is without merit, because the statute, neither expressly nor impliedly, 
makes any such formal finding a jurisdictional prerequisite to the 
Secretary’s power to act. The Secretary is given plenary power, upon 
full hearing, to examine all the activities of a public stockyard market 
and all the necessary or established relationships involved in its func- 
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tioning, and to prohibit by appropriate cease and desist order any un- 
just, unreasonable or discriminatory practice in connection therewith. 
42 Stat. 166, 7 U.S.C.A. § 211. The Secretary specifically found that 
plaintiff's action in attempting to eliminate Carpenter-Walsh Commis- 
sion Company from doing business on the market was a matter that was 
subject to the provisions of sections 304 and 307 of the Act, 7 U.S.C.A. 
§§ 205, 208, and was subject to the exercise of the appropriate powers of 
supervision and control given the Secretary in sections 308, 309 and 
310 of the Act, 7 U.S.C.A. §§ 209, 210, 211, and that, on the facts pre- 
sented, the action of plaintiff was unjust, unreasonable and discrimi- 
natory, within the prohibition of sections 304 and 307 of the Act, 7 
US.C.A. §§ 205, 208. This and the other specific findings made on the 
evidence fully satisfied all the requirements of “quasi jurisdictional,” 
“basic or essential” and ordinary findings, within the rules of Morgan 
v. United States, 298 U.S. 468, 480, 56 S.Ct. 906, 80 L.Ed. 1288; United 
States v. Carolina Freight Carriers Corporation, 315 U.S. 475, 489, 62 
S.Ct. 722, 86 L.Ed. 971; Lubetich v. United States, 315 U.S. 57, 59-60, 
62 S.Ct. 449, 86 L.Ed. 677. 

[6] There is also clearly no merit in plaintiff’s contention that the 
Secretary’s order is violative of the Fifth Amendment. The expression 
of the Supreme Court in Denver Union Sto¢ék Yard Co. v. United 
States, 304 U.S. 470, 482, 58 S.Ct. 990, 997, 82 L.Ed. 1469, is apposite 
here: “There is no ground for the appellant’s suggestion to the effect 
that the order unlawfully invades its right as owner to manage the yard 
and control its business policy.” The Secretary’s order clearly bore 
such a reasonable relation to the proper regulation of the stockyard 
market that it could not possibly be said to deprive plaintiff of its 
property without due process of law. 

Appropriate findings and conclusions are being filed, and an order 
will be entered denying plaintiff’s right.to an injunction and dismissing 
the complaint. 
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Bum et al. v. Man, 49 F. Supp. 689. Decided April 9, 1943. 


District Court, E. D. Pennsylvania 
Sales—Acceptance of Goods 


Where complainant—Pennsylvania licensee under act—claimed damages against 
respondent in amount representing balance due on shipments of rhubarb pur- 
chased by respondent from complainant and the former alleged in his answer 
that the transaction was a consignment for sale and that the rhubarb did not 
conform to grade and form specified, it is held that since respondent paid 
express charges on arrival of the commodity, transaction constituted a sale 
and not a consignment, and that since respondent exercised dominion over 
goods and failed to complain to seller as to condition of the rhubarb until 
almost a year later, respondent’s action does not constitute a rejection, but 
rather an acceptance of the goods, rendering him liable, as held by the Sec- 
retary of Agriculture, for the balance of the purchase price.* 


Baw et al. v. Marn, 1 AD 464 (Decided June 3, 1942), affirmed. 


Proceeding by W. W. Bell and another, a copartnership doing 
business as Bell & McCuaig, against George J. Main, doing business as 
the Sunnyburn Trading Company, claiming damages under the Perish- 
able Agricultural Commodities Act, to recover the balance of purchase 
price of rhubarb. From an award made by the Secretary of Agricul- 
ture in favor of the complainants, the respondent appeals. 

Order of Secretary of Agriculture affirmed and judgment in favor of 
complainants in accordance with opinion. 


Phillips & Phillips, of Philadelphia, Pa., for complainants. 
Otto W. Woltersdorf, of Philadelphia, Pa., for respondent. 


Katopner, District Judge. 

This matter came to trial before me without a jury. Upon considera- 
tion of the pleadings, and after hearing the testimony of witnesses and 
the argument of counsel, I make the following findings of fact: 

(1) The complainants, W. W. Bell and Ellwood McCuaig, are co- 
partners doing business as Bell and McCuaig, and their post office 
address is No. 20273 Vining Road, New Boston, Michigan. 

(2) The respondent, George J. Main, is an individual doing business 
as The Sunnyburn Trading Co., and his post office address is Nos. 
307-309 North Front Street, Philadelphia, Pennsylvania. 

(3) During all the time with which this complaint is concerned, the 
respondent was licensed under the Perishable Agricultural Commodi- 
ties Act of 1930, § 1 et seq., as amended, 7 U.S.C.A. § 499a et seq. 

(4) On January 22, 1941, the respondent wrote to the complainants 
and offered to purchase rhubarb on the following terms: 5 lb. box, 
choice, 27¢ net, 5 lb. box, fancy, 36¢ net, 5 lb. box, extra fancy, 
4014¢ net, to be shipped in interstate commerce from New Boston, 
Michigan, and delivered to Philadelphia, Pennsylvania, with no com- 
mission charge. 


* Reference to each point involved in this case will be found in Index-Digest of this issue of 
Agriculture Decisions.—Ed. 
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(5) The respondent, in the aforesaid order, specified a shipping num- 
ber, and the shipments were to be made at least three times per week. 

(6) The complainants shipped rhubarb from New Boston, Michigan, 
and delivered the same to the respondent at Philadelphia, Pennsyl- 
vania, between February 10, 1941 and March 5, 1941, on the dates, of 
the grades, and in the quantities following: 


Grade 


Fancy Choice 
Boxes Boxes 














Cases 





Date 















Ex. Fancy 
Boxes 























2/10/41 40 49 21 11 
2/11/41 60 50 20 13 
2/12/41 46 60 34 14 
2/13/41 40 90 50 18 
2/15/41 45 110 65 22 
2/17/41 50 90 40 18 
2/18/41 60 52 10 12 
2/19/41 _ 60 30 9 
2/22/41 10 70 30 11 
2/24/41 10 60 10 8 
2/26/41 4 56 i?’ 7 
2/27/41 20 60 10 9 
3/31/41 30 70 10 11 
3/ 4/41 50 90 20 16 
8/ 5/41 20 70 10 10 



















370 189 





485 1035 









(7) The respondent, on the arrival of the said rhubarb at Philadel- 
phia, Pennsylvania, paid the express charges and accepted the said rhu- 
barb into his possession without complaint as to condition, grade, 
quality, or quantity, and thereafter exercised ownership or dominion 
over the said rhubarb. 

(8) The total amount for which the respondent became indebted to 
the complainant was the sum of $668.92, less the express charges paid 
by the respondent in the sum of $212.06, or $456.86. ° 

(9) The respondent, on or about June 30, 1941, remitted to the 
complainants the sum of $50 on account of the said indebtedness, and 
on or about December 1, 1941, the sum of $73 on account of the said 
indebtedness, aggregating $123, leaving a balance still due of $333.86. 

(10) In making the payments referred to in Finding (9) on account 
of his indebtedness to the complainants, the respondent made no com- 
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plaint as to the condition, grade, quality or quantity of the rhubarb 
shipped to him between February 10 and March 5, 1941. 

(11) The cause of action accrued during the period of February 10 
to March 5, 1941, and an informal complaint was filed with the Agri- 
cultural Marketing Service, pursuant to the provisions of the Perish- 
able Agricultural Commodities Act of 1930 (as amended), on October 
14, 1941, which was within the nine months allowed under the Act for 
the filing of a claim for reparation. 

(12) No complaint of any kind as to the condition, grade, quality 
or quantity of the said rhubarb was made by the respondent until 
after the informal complaint was filed with the Agricultural Marketing 


Service. 


Discussion 


The complainants here originally filed formal complaint with the 
Agricultural Marketing Service of the United States Department of 
Agriculture on January 19, 1942, seeking an award of reparation under 
the provisions of the Perishable Agricultural Commodities Act of 1930, 
as amended June 29, 1940, c. 456, Secs. 1, 2, 54 Stat. 696, 7 U.S.C.A. 
§ 499a, against the respondent for damages in the amount of $333.86 
representing the balance due on fifteen shipments of rhubarb by ex- 
press, purchased by the respondent from the complainants for shipment 
in interstate commerce and later so shipped from New Boston, Michi- 
gan, to Philadelphia, Pennsylvania. An answer was filed by the re- 
spondent, denying that he purchased the rhubarb and alleging that it 
was handled on consignment. The answer also averred that the rhu- 
barb did not conform to the grade and quality specified. 

The Secretary of Agriculture on June 3, 1942, after consideration of 
the pleadings and testimony adduced in proceedings before him, made 
an order of reparation for $333.86 with interest from March 5, 1941, 
and the respondent took a timely appeal from the reparation order to 
this Court under Section 499g(c) of the Perishable Agricultural Com- 
modities Act. 

Section 499g(c) of the Act provides in part as follows: “* * * Such 
suit in the district court shall be a trial de novo and shall proceed in all 
respects like other civil suits for damages, except that the findings of 
fact and order or orders of the Secretary shall be prima-facie evidence 
of the facts therein stated.* * *” 

At the trial before me the respondent defended the action on the 
ground that the rhubarb was not of the proper quality and grade, and 
that upon its receipt the respondent had so notified the complainants. 

As stated in Findings of Fact (7) and (10), I have found that there 
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was no complaint made by the respondent as to the quality, grade or 
condition of the rhubarb from the date of its receipt until after the 
complaint proceedings were instituted by the complainants before the 
Secretary of Agriculture in the reparation proceedings. 

On the contrary, the evidence discloses, as stated in Finding of Fact 
(9), that while the rhubarb was delivered between February 10 and 
March 5, 1941, payments on account were made in June and December, 
1941, without any complaint being made as to the quality, grade or 
condition of the rhubarb. 

In contradiction to the respondent’s present contention that the rhu- 
barb was not of proper quality and grade, it appears that on March 19, 
1941, the respondent wrote to the complainants relative to the rhubarb 
in question, making no complaint but stating that: “* * * We are 
forced now to pack this rhubarb, to keep it from going to waste. We 
are short of money at present time to pay you for it, due to us having 
to pay off a $3,500.00 loan, which was call money. In a week or 2 
weeks we will start to clean it up for you.” 

In another part of the letter the respondent stated: “* * * it was im- 
possible to sell it (the rhubarb) here on the retail market, as it was 
flooded with other rhubarb.” 

The Perishable Agricultural Commodities -Act of 1930, § 2, as 
amended, 7 U.S.C.A. § 499b provides as follows: “It shall be unlawful 
in or in connection with any transaction in interstate or foreign com- 
merce—* * * 

“(4) For any commission merchant, dealer, or broker * * * to fail 
or refuse truly and correctly to account and make full payment 
promptly in respect of any transaction in any such commodity to the 
person with whom such transaction is had * * *.” 

Further, the Uniform Sales Act of May 19, 1915, P.L. 543, Section 
48, 69 Purdons § 258, provides as follows: “The buyer is deemed to 
have accepted the goods when he intimates to the seller that he has 
accepted them, or when the goods have been delivered to him, and he 
does any act in relation to them which is inconsistent with the owner- 
ship of the seller, or when, after the lapse of a reasonable time, he 
retains the goods without intimating to the seller that he has rejected 
them.” 

Section 49 of the Pennsylvania Act cited, 69 Purdons § 259, provides: 
“« * * if, after acceptance of the goods, the buyer fail to give notice to 
the seller of the breach of any promise or warranty, within a reasonable 
time after the buyer knows or ought to know of such breach, the seller 
shall not be liable therefor.” 

In the instant case, the produce in question was received by the re 
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spondent between February 10, 1941, and March 5, 1941, and it is un- 
disputed that there was no complaint made as to the condition, grade, 
quality or quantity of the rhubarb until February, 1942—almost a 
year later—when the respondent filed his Answer to the complaint in 
the reparation proceedings. 

[1-3] It is well settled, under the Pennsylvania decisions, that the 
purchaser must exercise due diligence in inspecting goods purchased 
und in advising the seller of any imperfections; and further, that the 
buyer’s right to reject goods must be exercised promptly and un- 
equivocally, and that even mere complaint as to quality while exer- 
cising dominion over the goods does not constitute rejection of the 
goods: see Plant Flour Mills Company v. Barag, 100 Pa. Super. 320; 
Foell Packing Company v. Harris, 127 Pa.Super. 494, 193 A. 152; 
Cosmo Dress, Inc., v. Perlstein & Company, Inc., 134 Pa. Super. 597, 
4 A.2d 596; Meguire v. Gallagher, 89 Pa.Super. 576. 

In the Cosmo Dress case, supra, page 601 of 134 Pa.Super., page 597 
of 4 A.2d, the Pennsylvania Superior Court stated: “The acceptance of 
goods by a buyer will be presumed after their receipt and lapse of a 
reasonable time for examination. If he exercises his right to reject 
them, he must do so not only promptly but unequivocally. * * *” 

Under the law and the facts here it is clear that the verdict must go 
to the complainants. 

[4] Finally, the Perishable Agricultural Commodities Act of 1930, 
§ 7(c), supra, provides inter alia as follows: “(c) * * * Appellee shall 
not be liable for costs in said court if appellee prevails he shall be al- 
lowed a reasonable attorney’s fee to be taxed and collected as a part of 
his costs. * * *” 7 US.C.A. § 499g. 

In that connection, it is my opinion that a reasonable attorney’s fee 
in this case would be $75. 

In accordance with the above, I state the following conclusions of 
Jaw: 

1. This action constitutes a contract of purchase by the respondent 
and a sale by the complainants. 

2. The shipments of rhubarb made by the complainants to the re- 
spondent were in accordance with the terms of the said contract. 

3. The cause of action accrued during the period of February 10, 
1941, to March 5, 1941, and the formal complaint was filed within the 
nine months allowed for the filing of a claim for reparation under the 
provisions of the Perishable Agricultural Commodities Act of 1930, as 
amended, 

4. The failure of the respondent to account to the complainants for 
the balance of the purchase price of the rhubarb bought from the com- 
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plainants is a violation of the Perishable Agricultural Commodities Act 
of 1930, as amended. 

5. The delivery of the rhubarb by the complainants to the respondent, 
and the payment by the respondent of the express charge, his taking 
possession of the rhubarb, his exercise of ownership and dominion over 
the rhubarb, and his failure to seasonably reject the rhubarb, consti- 
tuted an acceptance, rendering the respondent liable for the purchase 
price of the said rhubarb. 

6. The order of reparation entered by the Secretary of Agriculture 
under date of June 3, 1942, in favor of the complainants and against 
the respondent, in the sum of $333.86, with interest thereon at the rate 
of 5 percent per annum from March 5, 1941, until paid, is affirmed. 

7. The respondent is liable to the complainants in the sum of $333.86, 
with interest thereon at the rate of 5 percent per annum from March 5, 
1941, together with costs, and attorney’s fee of $75. 

8. On the facts and the law the judgment of the court must be in 
favor of the complainants and against the respondent herein. 

An order for judgment may be submitted in accordance with this 
opinion. 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


DETERMINATION 
Amendment of Order Ne. Page 

Where petitioners requested that the Secretary void amendment 
to Order No. 61 and that they be exempted from complying 
with the amendment, it is determined that certain allegations 
contained in the petition be denied as (1) the soundness of the 
Secretary’s findings and of his regulation based on them and 
embodied in the order, (2) the effect of the regulations of the 
Office of the Price Administrator fixing prices at which peti- 
tioners can sell their products, and (3) evidence as to handlers’ 
margin or resale prices are not proper matters to be heard in a 
proceeding under section 8c (15) (A) of the act, and it is further 
determined that a hearing be granted petitioners as to the 
validity of the amendment which raises a question as to 
whether certain obligations imposed upon the petitioners by 
the order are in accordance with law 


EvipENCE 
Admissibility of, as to handlers’ margins in hearings under section 8c 


(18) of act 
Facts failing to show— 
random sampling method as unrepresentative of monthly 
distribution 
Facts showing— ; 
soundness of random sampling method of butterfat 
Inadmissibility of, as to handlers’ margins in proceeding under section 
8c (15) (A) of act 


FinpiIncGs 
Findings and determinations made by Secretary in issuance of 


Hanpiers’ Marcins 
Inadmissibility of evidence as to, in proceeding under section 8c 
(15) (A) of act 


JURISDICTION OF SECRETARY 
Regulations of Office of Price Administration as not within purview 
of, in proceeding under section 8c (15) (A) of act 


Orper No. 41 (Chicago) 
Accounting for Class I Milk 
Where market administrator was not satisfied with petitioner’s 
monthly reports as to butterfat content of milk and milk 
products distributed and had butterfat tests made by tech- 
nicians employed in his office, which tests showed a lower 
butterfat content for practically every month reported by 
petitioner, thus requiring under section 941.4 (d) of the order 
the classification and accounting for more milk as Class I than 
the amount reported, and market administrator accordingly 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


Orpsr No. 41 (Chicago)—Continued 
Accounting for Class I Milk—Continued 

billed the cooperative association, from whom petitioner had 
purchased the milk and notified the petitioner of the additional 
amounts of money due, it is held that the petitioner—the 
purchasing handler—shall pay to the cooperative association 
the difference in value of such milk as verified by the market 
administrator and as reported by the handler pursuant to 
section 941.3 (a) (1) of the order, subject to modification that 
may be necessary as a result of recomputation and tests made 
on petitioner’s plant for month involved 


Butterfat Tests 
Average of, required to be obtained by random sampling method 
rather than by timely sampling 
Average of, required to be obtained by snail rather than by 
arithmetic method 
Consideration of, made in absence of market administrator’s 


Sampling and testing by Chicago Board of Health contrasted 
with that of market administrator 
Classification of Milk 
Butterfat basis 
Weight basis 
Excess Shrinkage 
Meaning of term 
Report and account for, essential 


Plant Shrinkage 


Timely Sampling 


Meaning of word 


Orper No. 61 (Philadelphia) 
Allegations upon which complaints of petitioners and request for 
relief are based 
Findings and determinations made by Secretary in issuance of... . 


PROCEEDINGS 
Scope of 
Soundness of regulation and of Secretary’s findings in issuance 
of order as not within scope of proceeding under section 8c 
(15) (A) of act 
Scope of, under section 8c (15) (A) of act................... conehae 
RECOMPUTATION 


Funds Due from Handler 
Modification of, as results of recomputations and tests for month 


Secrion 8c (15) (A) or Acr 
Hearing under, granted as to effect of amendment to Order No. 61 
(Philadelphia) on rights of petitioner 


A.D. 


No. 


494 
494 
494 
494 


494 
494 


494 
494 


494 
494 


494 


Page 


28 & 88 $8 8 8 & & 









INDEX-DIGEST OF AGRICULTURE DECISIONS 
NOVEMBER 1943 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


A.D. 
No. Page 





638 






















Sxcrion 8c (18) or Acr 
Admissibility of evidence as to handlers’ margins in hearings under.. 493 557 
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Facts showing— 
application for license was not made for benefit of applicant.... 497 569 







LICENSES ~ 
Denial of Application 

Where application for license to engage in business of buying 
and selling live poultry was made by the applicant for the 
benefit of another whose license has been revoked for failure 
to pay for his purchases of poultry and who still has not paid 
for those purchases, and because his business of selling and 
buying live pouliry was conducted without a license within 
two years prior to the filing of the application, it is concluded 
that the application should be denied..................... 497 568 


SUPPLEMENTAL ORDER 
Extension of Effective Date 

Respondent’s request that effective date of order of July 28, 

1943, and of Supplemental Order of October 20, 1943, sus- 

pending its registration, be postponed for a period of 15 days 

from November 19, 1943, granted to enable respondent to 

present the matter to courts in manner provided by act 

495:567; 496 567 
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Shipping point inspection nullified by.......................005. 499 577 
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AtTrorngy aT Law 
Propriety of appearing as witness by attorney in case in which he is 










ConTRACTS 







All agreements presumed to be written in........................ 508 609 
Inadmissibility of extrinsic evidence to vary written terms of...... 508 609 
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Cost of inspection when improper item of........................ 
Measure of, based on— 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
A. D. 
EVIDENCE No. Page 
Authorization of complainant to resell produce on respondent’s 
account as indicating produce was not in suitable shipping condition 499 
Burden of proof as to— 
allegations of complaint by preponderance of evidence 
Claim of shortage not reported to delivering railroads as not sustained 
by sufficiently corroborated evidence 
Deposition as 
Irregularity in taking of deposition 
Exclusion of deposition 
Facts failing to show— 
accounting was not made within ten days from date of last sale. . 
agreement was based on examination of sample lug 
commission man was entitled to commission 
complainant sustained burden of proof as to acceptance of check 
as part payment 
existence of corporation 
lack of agency 
onions were not in suitable shipping condition 
sale of partnership to corporation 
sufficient information was given by factor to principal......... 
Facts showing— 
agreement by wires 
condition of arrived shipment ; 
order was for purchase of good, sound, grade U.S. No. 1 onions. . 
purchase of tomatoes on basis of price f.o.b. California 498 
relationship of principal and agent 504 
respondent was agent of complainant 505 
substantial compliance with pack specifications 498 
Inadmissibility of extrinsic evidence seeking to vary terms of unam- 
biguous written contract 508 
Inadmissibility of inspection report of Railroad Perishable Inspection 
Agency under section 14(a) of act 502 
Inadmissibility of report of Brody Inspection Service under section 
14 (a) of act 
Presumptions 
All agreements presumed to be written in contract 
Propriety of appearing as witness by attorney in case in which he is 


. 


Factrors 
Duty of, to inform principal of all facts relating to consignment. ... 


FepenaL INSPECTION 
Materiality of, on question of extent of deterioration of commodity 


during transit 


FeperaL INSPECTOR 
Meaning of word “mostly’’ extra-row pack used by 
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Page 


F. O. B. Satz U.S. No. 1 
608 


Grape U.S. No. 1 
Specification “good’’ as meeting quality designated by term 


IMMEDIATELY 
Meaning of word as used in contract 


LICENSES . 
Granting of 
License having been previously denied applicant because he had 
engaged in practices violative of the act, upon investigation 
made after his filing of the present application for a license to 
engage as a commission merchant, dealer, or broker in the 
handling of fresh fruits and vegetables in interstate commerce, 
showing that the applicant has now demonstrated his fitness 
to engage in such business, it is concluded that the license under 
the act should now be issued to the applicant, and prior order 


MorIion 
Denial of, to strike specific questions and answers 
Denial of, to dismiss proceeding because of sufficiency of allegation 
in complaint 


PRINCIPAL AND AGENT 
Liability of broker to his principal for breach of contract under 


paragraph 4, section 2 of act 


Ratification with full knowledge of unauthoried act of agent as 
absolving him from liability to principal 


Prior DEcIsion 
Reconsideration of 2 AD 67 


Where respondent, by agent, at Chicago, examined the onions at 
time of purchase, without seller’s warranty thereof, it is held 
that the respondent’s contention that the onions were not in 
suitable shipping condition is not tenable as the commodity 
was not purchased on an f.o.b. shipping point basis and, 
therefore, the complainant is entitled to an award of reparation 
for the balance of the purchase price, and it is further held 
that respondent’s counterclaim should be dismissed on the 
ground that prior to the amendment of the act and at the 
time transaction occurred, the act did not provide for recovery 
of damages by principal from his broker for breach of contract 
alleged in the counterclaim 
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ReEparaTion—Continued 
Breach of Contract No. Page 
Where written contract. entered into between complainant and 
C. Comella, Inc., respondent, called for f.o.b. sale U. 8. No. 1 
peaches which term signifies, under regulation under act, 
that delivery is made to purchaser at shipping point and that 
purchaser assumes the risk of damage and deterioration in 
transit not caused by shipper, and complainant delivered to 
respondent peaches as provided in contract, and in suitable 
shipping condition, it is held that he fulfilled the conditions of 
the contract, and, therefore, the complainant should be 
awarded reparation in accordance with the contract, and it is 
further held that The Lancaster-Acker Company, the other 
respondent in this proceeding, should make reparation to 
complainant for damages arising out of transaction in handling, 
without authority, cars of peaches which did not grade U. S. 
No. 1 for complainant’s account........5........ceecceeees 508 605 
Deficit on Consigned Shipment 
Where the evidence shows that respondent consigned a truck load 
of tomatoes from Florida to complainant at New York City, 
and complainant advanced $1.00 per lug to respondent in 
anticipation of reimbursement from the gross proceeds derived 
from the sale of the tomatoes, it is held that reparation 
should be awarded complainant in amount of the net deficit 
incurred by him, and that respondent’s counterclaim based 
on the contention that the accommodation was a guaranteed 
advance should be dismissed...................0-0eeeeeee 


Failure to Account 
Where complainant sold through respondent Wetstone to re- 
spondent Lamberta a number of bags of Conn. U. S. Commer- 

cial potatoes at an agreed price on c.o.d. State of New York 

basis, which contract of sale was assigned to respondent King’s 
Produce Corporation, and in payment for the produce the 
complainant accepted the assignee’s check, payment of which 

was stopped, and because the potatoes were found to be below 

grade, respondent Wetstone, without prior authority, resold 

the shipment at a reduced price, it is held that reparation 
should’ be awarded complainant against King’s Produce 
Corporation for failure to account, and that since the com- 
plainant ratified the resale by accepting the buyer’s check and 

by filing this complaint, the complaint as to respondent 
Wetstone should be dismissed...................... seeees 


Failure to Deliver 
Where complainant purchased a carload of broccoli from re- 
spondent at stated price, f.o.b. Stockton, California, and 
payment was to be made by airmail check, which, in the 
opinion of the respondent’s manager was not received within a 
reasonable time, and therefore he diverted the car of the 
produce for sale for respondent’s account, it is held that 
although complainant could have mailed check on March 5, 
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ReparatTion—Continued AD. 

Failure to Deliver—Continued No. Page 
or during the day of March 6, but did not mail it until 
March 6 at 9:30 P. M., complainant’s check was mailed 
within a reasonable time, and it is further held that the 
respondent failed to deliver the produce without reasonable 
cause, and reparation should be awarded complainant for the 
loss sustained by it 


Failure to Pay 
Respondent’s failure to pay complainant for loss sustained by 
“latter in resale of car of potatoes for respondent’s account, 
and respondent’s failure to deliver car of potatoes in suitable 
shipping condition entitle complainant to reparation 


Where complainant sold and delivered to respondent partnership 
a number of bags of potatoes and the latter accepted the 
produce but thereafter refused to pay complainant the pur- 
chase price, and alleged that its business was sold to a corpora- 
tion and that the potatoes were ordered by an employee of the 
corporation, it is held that in the absence of proof of dissolu- 
tion of the partnership or of sale of the business of the partner- 
ship, or of the organization and existence of the corporation, 
reparation should be awarded against the partnership for the 
full amount of the purchase price 


Rejection of Shipment 

Where evidence shows that contract of purchase and sale of 
two carloads of tomatoes was not based on sample lug and on 
express stipulations, but that final agreement was expressed 
in exchange of wires that purchase was on the basis of price 
f.o.b. California, it is held that since extent in deterioration of 
tomatoes was not abnormal, there was substantial compliance 
with terms of agreement, and respondent’s rejection of 
tomatoes was without reasonable cause, and therefore com- 
plainant was entitled to award of reparation for damages in 
amount of difference between sale price and amount realized 
on resale of tomatoes 


Where respondent purchased a carload of lettuce which was 
warranted by complainant as “good” and thereafter respond- 
ent rejected the shipment of produce on the alleged ground 
that the lettuce was “not as warranted,” it is held that since 
the lettuce graded U. 8. No. 1, the shipment conformed to the 
warranty, respondent’s rejection thereof was without rea- 
sonable cause, and, therefore, reparation should be awarded 
complainant in amount sustained by it on resale of the 


REPARATION FOR— 
Agent’s failure to perform duty 


Breach of contract 
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REPARATION FoR—Continued 
Failure to deliver 
Failure to pay— 
loss on resale of produce 
net deficit 


Suiprine Port INsPECTION 
Nullification of, by appeal inspection 
Reliance on, as justification for failure to furnish produce of grade 
specified in contract 


SurraB.e Saiprina ConpiTIoNn 
Inspection showing average of 13 percent decay three days after 
date of shipment as indicating produce was not in 
Preclusion of contention that commodity purchased without war- 
ranty was not in 


SUPPLEMENTAL ORDER 
Stay of Prior Order 
Order of November 1, 1943, in this proceeding, awarding com- 
plainant damages in certain amount is hereby stayed, pending 
decision to grant or deny complainant’s petition for recon- 
sideration claiming additional damages, in accordance with 
rules of practice under the act 


UNPUBLISHED DECISIONS 


VIOLATION OF ACT 
Agent’s failure to perform duty 
Breach of contract 
Failure to account 
Failure to deliver 
Failure to pay— 
net deficit 
purchase price 
Rejection of shipment 
WITNESSES 
Propriety of appearance as witness by attorney in case in which he 
is engaged as counsel 


Worps AND PHrasEs 


Picked up at Farm Price $1.60 cwt at Farm C.O.D. Basis....... ; 


Page 
588 


577 
594 


599 
584 


577 


577 
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AGRICULTURAL MARKETING AGREEMENT ACT oF 1937 
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AGRICULTURE DECISIONS 
Decision of Secretary affirmed by Court...................... cece eee 610 
Courts 
Judicial Review 
Fihdings of Secretary accepted as true unless clearly erroneous, 
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a te i ices Pk kn SS KS oN eidreewndioni 611 
Judgment of administrative agency will not be disturbed unless 
clearly erroneous and unwarranted, 49 F. Supp. 232............. 611 
Lega, TiTLe 
Abstract inquiry as to holding of, relating to milk involved as not essential 
in determination of producer-handler status, 49 F. Supp. 232...... 620 
Orpsr No. 4 (Greater Boston) 
Bona Fide Producer 






Secretary’s findings that petitioners entered into a “herdmaster”’ 
contract for purpose of acquiring a producer-handler status as a 
subterfuge to evade the act, that petitioner was not a bona fide 
producer, that the milk reported by petitioners as of their own 
production was milk acquired from producers, and that the increased 
payments in equalization pool should be made by petitioners, 
sustained on the basis of the evidence before the Secretary, 49 F. 


PACKERS AND STOCKYARDS ACT, 1921 


AGRICULTURE DECcisIoNns 
Decision of Secretary affirmed by Court.....................2.0-eeeee 621 
Cxzasz anp Desist 
Services 
Issuance by Secretary of order prohibiting stockyard owner to refuse 
ite facilities to market agency as not based on erroneous view of 
law that Secretary had jurisdiction over every controversy between 
I SUNN S655 54s ace =: 2 oes. 09s Lee De ease ees 626 
Where market agency had been operating on stockyard for several 
years and there was no indication that its continuation in business 
depended upon degree of utilization of assigned pen space or the 
volume of business, the Secretary has power to order stockyard 
owner to cease and desist from refusing the use of its stockyard 
facilities to such market agency, 49 F. Supp. 801..............+. 621 


ConerirvrionaL Law 
Due Process of Law 
Cease and desist order of Secretary prohibiting stockyard owner to 
refuse to render stockyard services as not depriving stockyard 
company of its property without due process of law, 49 F. Supp. 801 
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FINDINGS 
Secretary not bound to make specific findings that market injury was being 
threatened and that public interest was involved, 49 F. Supp. 801 


Packprs AND Stockyarps Act 
Plenary powers of Secretary to regulate business of public stockyards 
and its market agencies under, 49 F. Supp. 801 


SECRETARY OF AGRICULTURE 
Justification of order of, requiring stockyards company to desist from 
enforcing its determination to exclude commission company from acting 
as market agency at stockyards on ground of discrimination, 49 F. Supp. 


Plenary powers of, under act, 49 F. Supp. 801 
Supervisory authority of, under act as not involving merely “freedom to 
contract,” 49 F. Supp. 801 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE OF Goops 
Payment of express charges on arrival of goods specified in shipping number 
as constituting, 49 F. Supp. 689 
AGRICULTURE DECISIONS 
Decision of Secretary affirmed by Court 
REJECTION OF Goops 
Exercising dominion over goods as not constituting, 49 F. Supp. 689 


REPARATION 
Failure to Pay 

Where complainant—Pennsylvania licensee under act—claimed dam- 
ages against respondent in amount representing balance due on 
shipments of rhubarb purchased by respondent from complainant 
and the former alleged in his answer that the transaction was a 
consignment for sale and that the rhubarb did not conform to grade 
and form specified, it is held that since respondent paid express 
charges on arrival of the commodity, transaction constituted a 
sale and not a consignment, and that since respondent exercised 
dominion over goods and failed to complain to seller as to condition 
of the rhubarb until almost a year later, respondent’s action does 
not constitute a rejection, but rather an acceptance of the goods, 
rendering him liable, as held by the Secretary of Agriculture, for 
the balance of the purchase price, 49 F. Supp. 689 


Sa.zs 
Transaction constituting sale and not consignment, 49 F. Supp. 689 











